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a.& v. Hoitt & a.Melvin

A for railroad is asubscription stock in a contract betweencorporation
the subscriber and the corporation.

The of a for & Rail-validity stock in the Rochestersubscription Nashua
road, case,under inspecial circumstances the evidence thisshown by
considered.

The of road,aauthority railroad to its as affectedcorporation locate
various charter,acts in amendmentby special of its and the Generalby

Statutes, considered.

Petition for a writ of mandamus. in theThe facts are stated
of the court.opinion

Morrison, forHiland, Hatch,and theStanley Bartlett, petitioners.&

A. F. Stevens and Barrett,Wm. for defendants.

J. ThisLadd, is a for bya mandamus,writ ofpetition brought
J.Thomas Melvin and othersten Hoitt and fourteenagainst Alfred

others, the seek towhereby recover the defendantsplaintiffs from pos-
ofsession the records, books, books,record treasurer’ssubscription

records and and toall and ofreceipts, plans profiles survey belonging
the Nashua & Rochester Railroad, and now in hands of the defend-the
ants.

The theground is, theywhich is thatupon plaintiffs’ claim based
were duly and alegally elected board of of saiddirectors corporation,
at its last annual held onmeeting, May,the 7th of 1872.day

The demand,defendants resist thethis and claim the to retainright
of said documents on and not thepossession the thatground they,

were andplaintiffs, elected of directors of saidduly legally a board
at saidcorporation meeting.

A very amount of taken and laid beforelarge has beentestimony
us.

facts, however,The all it to statefollowing are we materialdeem
for the of ourproper decision :understanding

At a of of the & Railroad Com­meeting granteesthe Nashua Epping
11,1868,hotel,at inpany, Sanders’s on Tuesday, AugustDerry,held

the to act of the Newgrantees unanimously Hamp­voted of theaccept
24,shire & Rail­legislature 1868,of June Nashuatheuniting Epping

road & Railroad Atwith the PortlandCompany Company.Rochester
this themeeting resolutions werefollowing adopted:

1. Resolved, routes,That the hereinafterseveral for the pro­purposes
follows, tovided, Nashuabe as viz.: Fromrespectively designated

as theof Hills and the HudsonDerry depot by Rowway poor-farm,
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mid-;Hills theby wayRow from Nashua to the ofDerryroute depot
;dle of Ches-throughas the Hudson route fromHudson, Derry depot

route;ter, &c., Rochester, as northernRaymond, Nottingham, to the
from ofWindham, Hamp-the Mammoth road at Westby wayWest

north-stead, Sandown, Lee, to the intersection with the&c.,Epping,
line,ern as southern route.the.

Resolved,2. That for to the capitalbooks be subscriptionsopened
stock of Nashua & respec­the Railroad these severaluponRochester

routes,tive and at such as can be obtained.other subscriptionspoints
3. Resolved, desire,That if sothose who subscribe to such capital

they the routemay theywhichdesignate prefer.
4. of is subscribedResolved, That an amount stockwhenever such

as Railroadthat the of Nashua & Eppingboard of thepresent managers
cor-shall of theit desirable to as stockholdersCompany judge organize

road, itof the and locate theRailroad,Nashua & toporation Rochester
shall of of all the sub-be the said to call a meetingduty managers

to and all ifstock, any, furnishingscribers other actually cap-parties,
ital tocalled,At so all subscribersto construct the road. the meeting
stock or shall to cast vote for each one hundredcapital righthave a one
dollars of officerssubscribed, whether the be the electionquestion upon
'or the location of the road.

officersResolved, located, by5. That the is either sowhen road
elected, or the such subscribers tovoting,subscribers to the socapital

ifroute, suchas have their for either routecapital signified preference
not have from their subscriptionsshall been be releasedmayadopted,

fromtreasurer,to the time ofby thirty daysnotice the withingiving
location,such that they desire such release.

That Nashua & RailroadVoted, Eppingthe board of of themanagers
of thismanagersbe authorized to act as a board of corpora­Company

that into the. resolutions oftion, and be authorized to effectthey carry
meeting.this

&the NashuaAt of the of of Rochestermanagersa boardmeeting
Voted, form thethe ofRailroad, 15,1868, copy-it was ToAugust adopt

books fortwentyY. and haveSawyer,by George printedpresented
Voted, ofa five be toto stock. That committee appointedsubscription

stock, and to makeof books for suitabletake thecharge subscription
to the forthem sub-publicforarrangements presentingand proper

ofthe stock theto corpora-and for subscriptionsprocuringscriptions,
Parkinson, andVoted, Currier,That Melvin,Messrs. Greeley,tion.

thatbe committee.Robinson
followingis the :provisionform of thus adoptedIn the subscription

“ those inhowever, withdrawing subscriptionsto the ofrightSubject,
in thenotice, to treas-indicated, writing,route is bya preferredwhich

located,the railroad isafterdaysthe within thirtyurer of corporation
isstockholders, location notin case suchof theauthorityunder the

route.as thein subscription preferredroute indicated thetheupon
andcondition,thiscontainingfor weresubscriptionBooks opened

managers.thesigned by
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& Rochesterto in the Nashuaof stockAt a the subscribersmeeting
1,Railroad, of heldmanagers, Septemberin a call thebypursuance

fol-dayOn same thewas chosen. the1869, aboard of nine directors
Voted, thethe Thatby managers: corporation,vote was passedlowing

thebya of directorsbytheir choicecompleted organizationhaving
forcalled the thatstock, managers pur-to at a meeting bysubscribers

underofall the and franchises thepose, therefore, corporationpowers
inthe of statutes referenceact and the various passedincorporation,

board of directorsthereto, be transferred to said subscribers and the
them;so and ofand of the boardby granteeschosen the organization

is dissolved.therebymanagers
and thatthat,it in from afterWe do not understand to be butdispute;

to in Nashua & Railroad con-date, the subscribers stock the Rochester
as cor-thingsthe full to do all suchstituted with powercorporation,

thisthe do the laws ofporations of same characteraggregate may by
State.

did in clerk,fact elect and aThey by-laws, acceptdirectors adopt
theirvarious acts of the of authorizelegislature Hampshire,New

in makedirectors, of an act of to lease orlegislature,thepursuance
such for the of road anyother contract use and their withoccupation

assuch timeother railroad such and fortermscorporation, upon
recordsbe deemed and for their best interests. Themight expedient

heldshow that from to the annual1, 1869, meetingdownSeptember
a in the7, 1872, were de and full exerciseMay they facto,corporation

of all their functions.corporate
it is in inIndeed, substantiallythe and admittedalleged petition,

answer,the that the of of thetransfer the franchisesupon corporation
by of to thestock,the board to the subscribers subscribersmanagers

and, inof theand were the sole membersthereby corporation,became
their the andassociated constituted and were said corporation,capacity,

of and abecame and a clerk boardduly organizedwere the electionby
transfer,of had been made in thedirectors. Before this subscriptions

andbooks’, by aforesaid,issued the as subscriberssigned managersand
; and sub-had their to the route suchtherein indicated aspreference

been, and treated as mem-were,scribers and all have recognizedalong
and voted the Those booksmeetings.bers of the have atcorporation,

act of theor withdrawn formalby any corpora-have never been closed
; mayand that weretion or the directors it be assumed subscriptions

of the franchise to the sub-on some of them after the transfermade
treated as valid the cor-scribers, bywhich have been andrecognized

poration.
the a of the have beentransfer,Since large subscriptionsproportion

of the cor-1871, bya form known as theupon subscription adopted
isthat, assessmentanywhich contains a condition beforeporation,

Nashua Railroadmade, road be to Worcester &the shall leased the
amountinga at a rentfor of not less than twenty years,termCompany

cent, saidto on the cost ofsix per year semi-annually)per (payable
an of& Railroad And amountNashua Rochester Company. quite
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onsubscriptions bydifferent books furtheris, annexedupon conditions,
the individual subscribers. For : towns make the con­example several
dition ;that the railroad shall and Worces­their towns thepass through

&ter Nashua Railroad make shallthe condition that the location be
Davis;onestablished line,the lower so O.called, as C.surveyed by

others, that shall be untilnothing of assessmentsby waypayable
shall$1,000,000 subscribed,have been &a.

The records that dulyshow a wasspecial of themeeting corporation
called, to held 5,be on rail-April to act location of the1872, theupon
road from Nashua to Rochester. And corporationthe books of the
contain the of infollowing the of the heldentry doings meeting, pur-
suance of that call:

Col. Charles H. resolution,Waters introduced andthe following
moved its adoption:

Resolved, That the directors of & Railroadthe Nashua Rochester
be, and are ofthey hereby, authorized and routedirected to locate the
said railroad Nashua,from in itsome the of shallwherepoint city
connect with &the Worcester Nashua the townRailroad, to a inpoint
of Rochester, itwhere shall with & Rochesterconnect the Portland
Railroad, Windham,route Hudson,the ofpassing through towns—said
Derry, Sandown,Hampstead, Fremont, Lee,' and Barrington,Epping,

called,the lower so O.upon surveyedroute asbeing bysubstantially
O. however,civilDavis, that, saidcondition,the beforeengineer upon—

made,location shall be andthe contract executed be-lease heretofore
tween said and the & Railroad Com-corporation Worcester Nashua

for the of bepany, Railroad,said Nashua & shalloperation Rochester
modified and changed the insertion ofby proviso:the following
And it is further Railroadagreed by the said Worcester & Nashua

that all lossCompany, and toaccruingor saiddepreciation occurring
Nashua & Rochester Railroad orbonds, notes,from the sale of its

stock, orcapital construct,made issued complete,to repair,improve,
railroad, lease,or make additions to said under the of saidprovisions

shall be added and construction,to inincludéd the cost of upon
cent,which ofthe interest six of saidis theper termsper year by

lease to be shallpaid, the or so issued beprovided stock securities
negotiated by & if sothe Worcester theyNashua Railroad Company,
elect.

Hon. Chester,Thomas J. of resolutionMelvin, to amend themoved
Waters,offered Col.by all andresolved,out after the wordby striking

theinserting following:
ThatResolved, all action Nashuawith to the location of thereference

& Rochester Railroad fullbe until time as and accuratesuchpostponed
cansurveys be made of the several routes andcontemplated, profiles

and estimates of the cost of construction of said several routes com-
so thatpleted, the to saidsubscribers the stock of cancompanycapital

act andfairly understandingly.
Resolved,That, when routes,the of said andsurveys several profiles,

estimates have been made and of thethecompleted, president
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to thesubscribersof thebe instructed to call acorporation meeting
Nashua, byHall, instock of the said at thecapital Citycorporation

pro-to thea inpublishing agreeablynotice the Nashua Telegraphy
to benoticesvisions of the said andofby-laws by printedcompany,

sent mail to each of saidby subscribers.
adop-theAfter discussion of uponthe the wassubject, question put

indecidedtion of itthe amendment Mr. and wasMelvin,proposed by
the andnegative, the amendment was rejected.

resolu-originalThe of thethen recurredquestion theupon adoption
in thetion decidedas it wasWaters,Col.proposed by being put,—and

however,answer,affirmative, and it was Theunanimously.adopted
meetingthisofshows,and thealleges, that theproof during progress

officers, <fcc.,an was itsinjunction served therestraining corporation,
consequence,from notherefore,the road. oflocating is,The record

in theas it evidenceshow,tends to in with the otherexcept connection
atstockforcase, that a large of those who had subscribedmajority

thatroute; andthat time in favorwere of the or southernlower
RowHillsorefforts were made in northernbeing those favor of theby

to the majority.route the location byon the lineprevent preferred
aboutis,About ortwo three weeks after 5—thatthe ofmeeting April

one or whichtwo weeks before the annual of themeeting corporation,
oftook 7,1872place May spokenwas drawn up,booksubscription—a“ tothe in relationby witnesses as the Mellen the factsbook.” All
Itthis book do not so desirable.as beappear fully mightperhaps

Scrip-does Mr.however, that it madeappear, bywas to beprocured
theture, ofdirectors,one of the and othersthat one or twoperhaps

issue,directors itstime,were of it at andcognizant the countenanced
wasBut itthat is notalthough made clear thevery evidence.by

asor directorsnever authorized directed thethe orby bycorporation,
a andboard, appearbut four or at directorsfive most out of the fifteen

annualto have known of its theexistence atuntil it was produced
of 7.meeting May

fromThe materiallysubstance of this not differdoessubscription
underthat authorized and in books issuedthe thesigned by managers

11,the resolution of a1868, containsAugust provisionthat itexcept
itsthat time ofinterest shall be from theallowed on each assessment

cent,until perroad is sixpayment the at the rate of percompleted,
annum, is subscriptionwhich taken from the conditionalsubstantially
of 1871. throughoutThe of the differentwording document is wholly
from the managers’ subscription.

theThis Mellen abook, few a week or two—beforedays perhaps—
annual activeLane,W. anmeeting, came to the hands of Col. George

cor-and zealous thefriend of the northern not a ofroute, but director
itporation, who, that signedbetween time and the of theday meeting,

1,000 shares,himself for six otherand fromprocured subscriptions
their7,500in the allpersons, amounting shares,whole to signifying

for the Hills orpreference subscriptionsRow northern route. These
chargewere not havingmade to the ofknown officers the corporation
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of the andbooks, were not the records ofentered theupon corpora-
;tion but the subscribers at annual andthe claimedappeared meeting

the to voteright did in castupon them, and fact ballots representing
7,500 shares of stock for Ifdirectors. these ballots had been received

counted,and the Theyelectedplaintiffs would have been directors.
were andrejected, beinga of the votesvery remaininglarge majority
for defendants,the the record shows that were declared elected.they
The asvote, reported to tothe the committeemeeting by appointed

it,assort and count de-1,464,stood for and for all thethe plaintiffs
fendants, Hoitt, Turner, hadexcept Kinnicutt, 6,685.and Hoitt
8,149; Kinnicutt and If theTurner, each. the votes cast8,159 upon
Mellen had have re-subscription counted,been the wouldplaintiffs
ceived 8,964 each.

At of 5, 1872,the time the of there had been mademeeting April
known to the books,treasurer of and entered histlie uponcorporation,

8,820forsubscriptions books, pre-shares. Four other subscription
viously issued by contain-authority of the were presented,corporation,

1,904ing Derry,of towns ofshares, namely, Chester,the books the—
Deerfield, and these madeNottingham. Some of weresubscriptions
before, and 5;some after howbut the evidence does not showApril
much before and how act of themuch after. an legislature, passedBy
at session, 1871,the June &the stock of the Nashua Rochestercapital
Railroad was limited to to the15,000 shares, and wasauthority given
president and fixfor to the amount from timedirectors, the time being,
to time. The itevidence, certain that the Mel-therefore, quitemakes
len atsubscription, the time it increased the capitalwas procured,
stock 1,500 andshares above limited thebythe amount legislature,

it 1,000leaves very least,to that it excessprobable, the made thesay
shares that, is,more than in all. It is2,500 byshares claimed—that
the defendants that in of thedirectors, 5, 1872,the on May pursuance
authority togiven 30, 1871,them the of June the stockby act limited
10,000 shares.

It is in thatalleged an that did attheyamendment to the petition
time undertake and limit of said corpora-to the stockpretend capital
tion to 10,000 $1,000,000; and it is averredeach,shares of or$100
that faith,such not made in but waspretended goodlimitation was
made for the of further sub-excludingand.fraudulentcorrupt purpose

ofauthorized, &c., the control and locationscriptions, and keeping
said railroad is alsowithin their own The fact of limitationpower.

answer,in thusalleged pre-the the fraud denied. The questionbeing
sented is In takenthe faith of limitation. the view we havegbod the

;case,of the we not to into thatnecessary go questionhave found it
and our decision does not rest at all limitation of theany capitalupon
stock theby directors.

evidence, butMany other matters laid us inhave been before the
this isis to ourenough judgmentshow the whichgrounds upon
based.

these it is that the subscribersUpon facts, claimed theby plaintiffs
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7, 1872,on Mayon the Mellen book of the corporationwere members
wrong­votesdirectors; their wereand were entitled to for thatvote

votestheirwere byand thatand thefully illegally plaintiffsrejected;
legally directors of the corporation.elected

membersMellen booktheis,The subscribers onquestion Were the
not.weretheyof the ? think7, 1872 Wecorporation, May

ofto the general powers183 of relatesChapter the General Statutes
8Sectioncorporations.corporations, excepting only municipalpublic

mem-andassociatesthat admitprovides every such maycorporation
that thenot be saidandbers, for them. It needcause removejust

theall question impliestopower admit and members beyondassociates
to becometo seekpower mayor to whoreject refuse admission those

members, at the will of the corporation.
the cor­andThe subscriberis a to which thesubscription contract

such con­517­—­andare the A. sec.poration & onparties­ Ang. Corp.,—­
of Lechmeretract cannot both.be the assentconsummated without

8 Mass.Collins,Bank v. v.380;at EssexBoynton, Corp.p. Turnpike
Lam­292; 311; Boom v.v. 8 PenobscotBalch, Gray Corp.Company

has224;4 The doctrineson, 8 365.Stetson, Greenl.Shep. Day v.
R.P.v. The C. &State;­been Lowrepeatedly in thisrecognized —­see

402;45 N. 32 N. atRailroad, 370;H. Pierce, H., p.v.Chesley
Parker,v.Hughes 20 N. H. 58.

inIt is effectcontended book wasthat the Mellenby the plaintiffs
; termsthe same as that the15,1868the books issuedmanagers’ Aug.

ratified,of and con-subscription adopted,offered those booksby were
into hands oftinued the theby corporation when the franchise passed

subscribers;the offer of terms uponthat in as a validwere forcethey
made,taken,which stock weresubscriptionsmight be when the Mellen

and that, a valid contracttherefore, accepted,when those terms were
was onlywith not thecompleted subscribers, corporationthe whereby

theybecame bound force ofto whichbyadmit as butmembers,them
actually became and were members.

It the Mellento this thatmight, perhaps, enoughbe well objected
man­book was not in issued thebyfact booksone of the subscription

; and differentfurther,agers subscription beingthat the of theterms
in to beat least one the contract soughtsomewhat essential particular,
enforced is to theby managersone assentedwhich was never offered or
on to our decisionbehalf of the putBut inclinedwe arecorporation.

thaton the thebroader from evidenceground. It is very manifest
Itabandoned.managers’ substantiallysubscription of 1868 had been

tomust as all the direc­have been well as wellknown to Col. Scripture,
that ittors and theothers in advancing enterprise,interestedactively

was in Worcester & Nashuatheto lease the road tocontemplation
that theRailroad, byforaccording purposethe authorityto granted

held30, 1871.act of June of theIndeed, at a meeting corporation
sub­of24, 1871, encouragingit forAugust that,was voted the purpose

its earlyand insuringto the of saidstock railroadscriptions capital
lease, &c.,authorized toconstruction, herebythe board of directors are
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road,their such terras time as be ex­upon mayand for such deemed
&c.pedient,

The evidence leaves no doubt was there-but that a form of subscription
drawnupon members,and bycirculated andup approvedtheamong

them, leased, &c.;a thatcontaining condition that road should bethe
by thatsufficient de atfrom theauthority facto, derived corporation

themeeting, of 1871known as the conditionalpapers subscription
;were aafterwards thatimmediately and forprinted signatureoffered

largo amount of mana-thewhich had madesubscriptions uponbeen
gers’ books was that there-transferred to andthis new subscription,
afterwards toall in thevery nearly subscriptions, aggregateamounting
several shares,thousand were this form.made upon

Col. Nashua,himself form in his book atScripture entered the new
procured and en-of formermany the to be transferredsubscriptions
tered it,under thatand thereafter uponobtained new subscriptions
condition instead of the old one.

Wo think all this indicated of thesufficiently corpora-the purpose
tion to a andnew basis of fromadopt differentsubscription, entirely

; director,inconsistent with that of the that after this noandmanagers
with knowledge assumed,of form would bethe new hadthe enterprise
at liberty form,to authorize or oldtheencourage uponsubscriptions
with a view to thwart the thuswishes and of the corporationintention
clearly events,At all cor-expressed. but that thewe have no doubt
poration would have the these circum-legal and underright power
stances to to forrefuse receive as members whosethose subscriptions
stock had thus andbeen obtained. Col. the otherWe think Scripture,
individual indirectors in with himthere were concert(if any) acting
procuring the to tolegalMellen book be drawn had bindpowernoup,
the it;corporation to contract of that whenbythe offeredsubscription
that book was forwho and stocksigned by payto takeparties promised

theupon down,terms contract wasand conditions therein validset no
thereby created them and that thebetween the corporation; corpora-
tion members;did not in and said to them asby agreebook accept
that, annual meet-therefore, were notthey members on the of theday
ing, and their votes were rejected.rightly

It is on the aside thethat,contended of the petitioners, settingpart
vote the of theMellen still had aupon subscriptions, they majority
legal directors,votes cast for on all the votesthe thatground nearly
against them unauthorized andwere illegal.

1,464Aside from the receivedMellen thesubscriptions, plaintiffs
votes upon shares which were on booksduly entered the treasurer’s
and treated the asby corporation legal.

doubtless,An and of bewould,examination all those votesanalysis
a task; our-very tedious and difficult and contentwe might, perhaps,
selves theforwith that the shows that the votessaying evidencesimply

beenalongdefendants were cast which had allupon subscriptions
somevalid; bytreated as had inthe beenby corporation acquiesced

at and by any-least of these never challengedorplaintiffs, disputed
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as requiredtreasurer’s booksduly byand entered thebody, uponwere
134,10 of ch. Gen.sec. Stats.

however, whichexamined some of thehave, subscriptions uponWe
that,defendants were and are satisfiedcast, entirelythe votes for the

them, rules that must beto where the sameapplying applicable,
the cast for the a largeto save votes plaintiffs, proportionadopted ­ —

andall of them —were received counted, certainlyproperlyperhaps —
a1,464to cast for To takeoverbalance the theenough plaintiffs.

thinkinstance, case,to of the wewhich be sufficientsingle may dispose
Nashua Nashua subscribed forthis is true of the vote. The ofcity

of1869, joint mayorin as shown the resolution the2,000 byshares
14, Thisand and common council of 1869.Mayaldermen subscrip­

conditionstion was the book. Certain additional weremanagers’upon
mostas is true of the of towns: forcity,annexed theby subscriptions

until was$1,000,000that no assessment should be made sub­example,
stock; that assessments should be made so fastonlyscribed to the

by mile,is mile l-46th of the to bebuilt,as the road part subscription
mile;of conditionson the each these were ac­completionpayable —but

in as athe the was memberby cityandquiesced corporation, accepted
of the corporation.

of 186923,1872,On March the conditions of the resolution were
rescinded, the recision to take effect the execution of a lease ofupon

& Railroad,the road to the Worcester Nashua thus theirbringing sub-
ofto the terms of the conditional 1871. We arescription subscription

unable to to this. theany objectionperceive Undoubtedly corporation
offered;have declined the the termsmight subscription butupon

;did not do so. The was was enteredthey subscription accepted upon
book;the treasurer’s was and voted at therepresented upon meetings

without we think that votes werethe received.objection; properly—and
laidNo has been us to show that theproof tendingbefore subscription

made the on behalf of the in accordance with theby city, resolu-mayor
council, ;of andtion the aldermen common was unauthorized and if

a claim is it issuch to be made the incumbent onby thempetitioners,
it.to show

said,But it is as understand thewe the ofposition plaintiffs, that
stands,the of as it now condition ofNashua-being, upon asubscription

& Railroad,to Nashua it is tolease the Worcester thesubject further
;that the road shall be on the routecondition located southern that the

charter;is without and that,southern route the limits of the there-
thatthe condition is and for causefore, illegal, the invalid.subscription

examined of the of therightWe have theaccordingly question Nashua
road,& Rochester to locate their that question beencorporation having

and at thiscounsel, submitted to our determination time.argued by
in thisbyAll are statuterailroad declared State to becorporations

Stats., 146, 2; the roads themselvesch. sec. and arepublic­ pub­—­Gen.
legislature.and at all times to the control of thelic, subject The

in shall and laid out hastheymode which be located beenalways
regulated by legislature.and established the
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By Gen. Stats., 146,ch. 4,secs. and5, 6, the to locate theirpower
road is inconferred, the first instance, the andupon theirproprietors
agents. There can be no doubt but that thisunder general provision
the Nashua & Rochester hadcorporation authority, without the inter-
vention of the railroad commissioners, to andlocate out their road.lay
Indeed, since the enactment of the General Statutes tothere seems
have been no provision the railroadwhereby commissioners could
legally make a location in the instance,first in thispowers—their
respect limited tobeing cases where stockholders tenth ofoneholding
the stockcapital are dissatisfied with the location made theby corpo-
ration —Gen. ch.Stats., 146, sec. 8—and where a of the loca-change
tion is 18,desired—sec. same chapter.

The only is,question then inthere is the charteranythingwhether
of the Nashua & Rochester Railroad, as it stands,now amended theby
great number of acts in relationspecial thereto since thepassed orig-
inal charter was togranted the Nashua & 1848,Railroad inEpping
by which the location of the road is anyconfined to particular route,
or to any particular intermediate andbetween Nashua Rochester.point
We have examinedcarefully those various acts, which are of the follow-
ing 1848;dates: Dec. 29, 1853;30, ;June 1853 2,July 2, July

;1866 ; 24, ;July 5,1867 June 1868 June 30,1871.
By 2,1866,the act of July it was left for railroadthe commissioners

to out the Portland &lay Rochester Railroad from Rochester to Man-
chester, or to Concord &the Railroad,Portsmouth at any intermediate

on saidpoint railroad, thereby withconnecting Manchester, without
any other as ;restrictions to the route and so far as that of thepart

concerned,route is there is no asquestion, we understand it, growing
out of act of theany legislature theaffecting of thatcorporate rights
road, because we have no doubt but that any as to aspecial provision
location theby commissioners must be as byregarded therepealed
broad ofprovision the General Statutes thecovering subject.

The original charter of the &Nashua RailroadEpping confined the
location to clear,certain towns. But it is think,we that the act of
1853, itwliereby was thatprovided the Nashua & RailroadEpping

constructed,might be between Nashua & such townsEpping, through
as the railroad commissioners might determine, in theanything orig-
inal act to the contrary notwithstanding, thisplaces of the routepart

the same as to allupon footing, restrictions with theexcept Epping,
;other is,that as to the locationexcept Epping, is left to be fixed by

the commissioners. But it to beappears thatsufficiently plain the re-
striction as to has beenEpping removed the acts ofby the legislature,

since that time. actpassed By 5,of July 1867, the Portland & Roch-
ester and the Nashua & railroadsEpping were ;toauthorized unite
and ofby act June 24,1868, those two were intocorporations united
one the name of the Nashua &corporation by Rochester Railroad. No
agreement for the union was and filedapproved under the' provisions
of the act of In1867. that sec-. itact, 6, was expressly thatprovided

“in case no such agreement were and the saidapproved filed, Nashua
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fromrailroadtheir NashuaconstructmayRailroad& CompanyEpping
aspointsuch other bemayor toRailroad,& Concordto the Portsmouth

saidwitha connection railroadformingforand convenientnecessary
and aCompany, constitutingRailroad& Rochesterthe Portlandof

Thisto Rochester.” clearlyNashuarailroad route fromcontinuous
as theto location ofexistingthat timeall restrictions beforeabrogates

of course,including, the& company,the Nashua Eppingtheir road by
is unnecessary,It probablytown of Epping.as to therestriction

routethe southernunderstand passesas weall, this,to showafter
„through Epping.

no forfeiture of thethat rightsshowssubsequent legislationThe
athroughhas taken failure ofplacetoby the acts referredconferred

conditions thatimposed; is,theto performthe several corporations
$100,000 must bethat expendedwhich it was providedthe time within

so that thelegislaturetheby rightshas been extendedin construction
beenhave preserved.

is,therefore thatcase so farthis of theconclusion upon partOur
that theacts locationor all the wasany specialit frommayas appear

andforcecommissioners, the operationrailroad offixed thebyto be
inare effectand acts themselvesarrested, repealed,are theactsthose

to the samerelatingStatutes subject;of the Generaltheby provisions
inlocation, contained theas to originaland so far as the restrictions

concerned,Railroad,& are are alltheythe Nashuacharter of Epping
on subject.the thatlegislationthe Soby subsequent specialrepealed

ofthe act JuneRailroad, 24,since 1868,Nashua & Rochester everthe
& Rochester& and the PortlandNashua corpora-theuniting Epping

its road toaccordingto locate thetions, righthas had the legal pro-
of the General Statutes.visions

oftherefore, cityof the Nashuathat the wasthink, subscriptionWe
wasreason, vote properlyfor this and that their received.not invalid

fora the2,000 majorityto make defendants.That vote was —sufficient
show weretheyfail tois, that the legallyThe result petitioners .that

7, 1872, and theMayannual ofdirectors at the meetingelected
must hePetition dismissed.


