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Norway Bradley.The Plains Co. v.

The ofsoil the alveus of a river in which there is no tidal effectbelongs
to the adjacent riparian the of eachproprietors, extendingownership)

ad mediumusque where the to dif-aquae, opposite banks belongfilum
ferent persons.

An encroachment on the alveus of a not com-maystream berunning
of theplained without of that essential hasnecessity proving damage

been sustained or is to be sustainedlikely therefrom.
No of or use apriority occupation of mill-owner a streamwater.by upon

above,affectsthe of a a ofright riparian to reasonableuse theproprietor
water over his land, thereon,ownflowing by evenimprovementsmaking
to the extent of a solid oferecting stream,the aupon alveusbuilding

thethereby current,width of thediminishing unless such encroachment
andsensibly affects theinjuriously of suchrights mill-owner.

Equity.In The cause was master,referred to a to ascertain and
state the afterfacts, who, thehearing evidence, as follows:reported

This bill was theby Plains abrought Norway Company, corporation
and existingestablished under andduly force of the laws ofby the

andState of New andHampshire, located atdoing Rochester,business
State,said inin and owners fee aof tract of landsimple situatelarge

village, called, Rochester,in Plains soNorway in said whichupon
erected, constructed,havethey yearsand for more than twenty last

of bill,before the thisfiling certain mills andpast, operated machinery
cloth,for woolthe manufacture of and other yarn,materials into and

and for otherfabrics,other connected with such manufac-purposes
tures, against Charles W. SaidBradley. machinerymills and are run

use ofbyand the the water of the Cochecho river. For theoperated
of a head and runproviding volume of water sufficient to andpurpose
said mills and saidoperate machinery, erected,have con-company

structed, maintained, maintain,and and still continue to two dams
saidand across Cochecho river, at said Plainsupon Norway village,

dams,the and lower and a dam Middleton,called reservoir at inupper
and incounty, large moneysaid sums of so Saidexpended doing.

dam fromis situate to andtwentyfifteen rodsupper southerlybelow
the over saidfrom Cochecho on thebridge river, road fromleading

Plains tovillagesaid inNorway Farmington, said Said com-county.
inare the owners fee ofof land which all saidsimple thepany upon

stand,dams and have obtained, or thepurchase otherwise, rightby
to said dam,forever maintain lower and to flow and cover with water

allany and lands which or can be means ofmay water byflowed with
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time,thatIn and tosaid 1843,lower dam at its present height. prior
of saidan old on the sitefalls, upperdam was thestandinglog upper

built,had beendamlogdam. It not been shown lidw thislonghas
structure,old1843 anbut it the evidence that it was inbyappears
hadand beenleaky and out of Theconsiderably repair. privilege

Manufacturingbyowned and the Mechanics’successivelyoccupied
Com-ManufacturingBrown & andCo.,David S. the GonicCompany,

thetime, byat andviz., 1843,It this ownedpany. occupiedwas
from the plaintiffsGonic and under whomManufacturing Company,

damclaini a newDuring 1843,and title. the a frameyeargoodprove
thewas Gonic to take placebuilt the saidby Manufacturing Company,

and,stream;dam,of the old about sixteen feet below it-on thelog
dam, dam was takenof the new frame oldupon logthe thecompletion

thedam or acrossaway. nearly so,was straight, veryThe old log
likewas a frame damriver. dam covered with planking,The new

mak-end,a atcharacter,of that and had its easternordinary wingdams
dam, to a ledgean main and streaming with theangle extending up

on it itthe and was fastened.connected,with which to whichshore,
of this not it wasdam,erection new frame beforePreparatory to the

damit was and the old wasbut before beforecommenced, completed
fix aremoved, dam,taken to of the old asheightwere themeasures

end, L.guide to of thisconstruction the new one. To Georgethe
sur-an andFarmington, experiencedofWliitehouse, accomplished

and in hisveyor, level, and,and under his directionsurveyamade
ina was made the at or near the east-presence, ledge verydrill hole

of said and iron bolt orerly dam,end of the new frame anwing pin,
hole,about the ofdiameter,one in was driven into this drill topinch

damleft,which was on a with the of the newbolt as level topor pin,
of old dam.logbuilt in at about the the1843, and average height

tear,The andhad, byold wear become somewhat dilapidated,damlog
there,and, on the and not of uniformout here wasbeing broken top

At it ten high-its extent. one was inchesheight pointentirethrough
er, the of the butbolt,and at two inches lower than topanother point

Theits was a than the of the bolt.higherlittleaverage elevation top
iron in of the ofwingor the near the eastern endnow ledgeboltpin

easternthe about three inches from saidsituateddam, easterlypresent
andand on the north side one threeprojectingterminus of wing,the

ofabove the surfaceon the south side two incheseighths inches, and
in as thethe as the one aforesaid underrock, is in the same place put

finds,1843,in and the master- upondirection WliitehouseJudgeof
it bolt.evidence, that is the same identicalthe wholeconsideration of

andThis left there a to indicate com-bolt and as monumentwas set
of the as a standard for thelogold anddaip,memorate the height

erection,in new frameof and theheight of one thenthe new process
thatbolt,of and built todam the this standardwas toplevelled by
anddam, maintainedheight 1843,This built in wasprecisely.

a with thebuilt,it was and levelto at which onkept theup height
to1843 1862.it fromof the as which waslong remained,sotop bolt
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ice,thatOccasionally time, and com-during by thingsandlogs, other
downing dam,over the butthe was broken out incap-piece places,

was or as asimmediately, soon ofthe «state the water would permit,
and to arepaired, level with the ofkept up the bolt.top

The master finds that 1843,the new frame dam built in as above
described, actually held back saidwater,more flowed the ofmill-pond

dam ato andupper greater backeddepth, consequently the water up
higher the lands thanupon adjacent the old log dam.

In 1862 a new stone wasdam built on the ofsite said dam ofthe
1843 to its This dam wasplace. stone built at a distance ofsupply
from seven and a half to 1843,feet below the dam ofeight the main

of damsparts the two across the stream being very nearly parallel.
end,The dam of had a at1862 its easternlonger wing the mak-wing

aing dam,less obtuse with the main andangle on to thejoining ledge
at its eastern atextremity very the same as damnearly the ofpoint

and1843. This dam was intended directed and tocontracted be built to
a level with the of aforesaid,the bolt but ofmistake con-top by the
tractors was not so :—whenmade it was found to be fromcompleted
one and two tenths inches three and nineto tenths thaninches lower
the dam of and of1843 the bolt. This damthe wastop completed
in fallthe of in of1862, the month andprobably October, the abun-

difficult,in damdance of water the itrendered and to.unnecessary,
ifsome extent riot at thatwholly impracticable time to suchmake

an addition to the dam as would it to ofbring heightthe the ofup top
the bolt. But when the season arrived indry the following summer,

1863,on the fourth ofday July, flashboards were nailed the damupon
to it the of the dam ofheight 1843,raise to and time,ever since that
at all be,times could havetheywhen been nailed tokept the front
face of the of dam towing,the and a level with the ofcap thetop
bolt and no They have been broken andhigher. frequently offpushed
by means,the ice and butby alwaysother have been as soonreplaced
as the condition of in damthe water the would it. The dampermit
built in 1862 has been ever since and tostanding the date ofup filing

bill,this ofand, by aforesaid,the aid the flash-boards as has been kept
aforesaid,and as ofmaintained to the the ofup height the bolttop

aforesaid,as and no higher.
In 1853 the certain lands andpurchased the-right to flowplaintiffs

Middleton, Strafford,in incertain other lands said of andcounty built
a dam the outlet of thereservoir near Great Heath situ-(so called),

dam,ated about on theten miles above said Cocheclioupper river.
1853,Said dam in fall ofreservoir was built the was carried away in

in1854,the of and rebuilt fall of 1854. damthe The isspring about
sixteen feet and it, full,the flowed whenhigh, pond by contains about

acres. of in27 The the water thisaverage reservoir is aboutdeplh2J
from two,twelve feet. The dam has one to and a halfgate, two feet

June,wide. About the of or thatfirst between date and the first of
ofJuly, drywhen the season summer and water com-on,comes the

in river is for the use thethe insufficient ofmonly flowing plaintiffs’
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mills, reservoir,from thisthey first,to let out the waterbegin when—at
the full,is about one and apond gate inches,the half andhoisting

more, falls,as togradually the about fourpond up ordinarily inches.
seasons,inSometimes, however, the isdry gateexceptionally raised

higher, season,but innever,has been raised above nineany inches.
So aslong the drouth continues is andgatethe wheneverkept up, rain
falls it down,is shut so as to the tograduate thesupply requirements
of the said mills.plaintiffs’ The water is.drawn from this reservoir

months,uniformly the summer that fromduring is, usually June to
October, and in reasonable asquantities, quantities only expe-—such
rience ha's shown to be andreasonably fornecessary requisite the ben-
eficial of saidthe mills. The ofoperation plaintiffs’ waterquantity so
let down from said reservoir is not than is accustomedlarger to flow
in some seasons of year,the but is thanconsiderably thelarger accus-

season;tomed flow of the stream in such anddry the result is, that
the is full throughchannel more of wateruniformly the year. The
natural channel of the river between said reservoir and said upper
dam at Rochester is sufficient to carry all the water which the plain-
tiffs send down from reservoir,their and the water so sent down has
run within the natural banks of the stream until it reached said upper
dam never,and has a heavyunless rain fellmill-pond, while the gate
was overflowed natural But inopen, the banks. ofconsequence this
detention of the water in andthe reservoir itsending down in a mode
different from flow,natural the channel is.its kept more uniformly
filled with water that inthrough year,the so the summer months the
adjacent meadows of owners are not soriparian thoroughly drained,
and the water them the summerpercolates during from the stream

earth;under the and inthereby, of time, the isprocess grass rendered
of inferior and less inquality Anotherquantity. consequence of, and
the one the aboveespecially sought by, described detention and letting
out of the water means of the reservoir thatby is, the plaintiffs’ said

dam is more fullupper uniformly thekept during summer months; and
they enabled,are thus of lownaturally water, toin.times secure more

and forpower head theirdriving machinery. By the same means the
tract of land described,to be hereafter tobelonging the defendant, is
covered and flowed with water more anduniformly to a greater depth
than it otherwise would be the summer monthsduring since the build-
ing of said Middleton reservoir.

In 1864, Mr. Jeremiah WaldronSeptember, owned the outlet of a
Durham,called inpond March’s New in saidpond, county, about

fifteen Rochester,miles above said dam in and maintainedupper a dam
there. Two flowed this dam were connectedponds by aby culvert, and
covered about 160 thisacres. The stream from March’s ispond called
the Cochecho,Ela and is an theriver, affluent of amaking junction
with that river about ten miles above said dam.upper Mr. 'Waldron

andowned a mill on this stream about twooperated miles below his
said dam, and the from the hoisting gatedrew water hisponds, there
for the it forpurpose whenever he wanted the use of his said mill.

YOU. UII* 7
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fallIn theHe drew it in andlarge quantities, irregularly.somewhat
1864, to flowdam,of this and thepurchased rightthe outletplaintiffs

three orto thecertain lands said and raised dam'-someadjacent ponds,
dam tosaidbefore,four feet than area flowedhigher increasing bythe

mills200 of saidacres,about and a reservoir for the use theircreating
at Rochester.

about aMr. Mr. a millTristram H. Fletcher and who ownedCoburn,
sameat themile below on said Eladam, river, acquiredsaid reservoir

thefall oftime, viz., 1864, Company,in the from said PlainsNorway
aandoneto raise the two-foot the reservoirright gate gate—a —at

theofinches, heighthalf until the be down to thewater should drawn
theraisetoold dam. When below that have theheight lightthey

Waldron, thehad ofdam two inches—a saidright they purchased
andFletchersaid dam. saidrightsformer owner of outlet These

for theCoburn avail and tlie also draw waterof,themselves plaintiffs
season, extend-mills dryof their said in Rochester thesupply during

nearlyand15, usuallyfrom 15 toJuneing generally September
the dryduringtheexhaust the reservoir. draw waterThey uniformly

andand the winterseason, which has been back duringreservedkept
Durhamin Newplaintiffsmonths. The let down water thethespring

mills,saidin for of theirreservoir reasonable thequantities supply
reservoir.in all as do the Middletonand water of thetheyrespects
naturallythus used the volume of flowingThe water increases water

its pro-inin the stream summer and contributesduring months,the
stream,of theto of those effects the heightthe productionportion upon

uppersaidthe land of theriparian proprietors, plaintiffs’upon upon
beenhaveland,and saidmill-pond,dam the defendant’s whichupon
men-Noas from the Middleton reservoir.resulting largerdescribed

or an-is Durham or dam in the billtion made of said New reservoir
andtestimony,agreed takingit was the in theswer, by parties—but

to themmaster,the that the facts in regard,the beforehearingupon
a thisstated,be and constitute of case.partshould

of theJeremiahHorne, Roberts,W. and others are ownersParker
river,a saw-mill on saidthereon,and situate Cochechomill privilege

;damtoand from four five miles above the saidplaintiffs’ uppernext
do,andto,15from 15 to are law boundSeptember they byJuneand

the unob-their said saw-mill dam andgates up,the of permitkeep
theDuringand of the water in the stream.flowpassagestructed

their15,- they keep15 to Juneof the year, Septemberremainder ——from
stream,of the in theshut and the entire control waterdown, havegates

; andat will andit and it out their freeletting pleasurebackholding
inthem orderat various times water ofhave purchasedthe plaintiffs

their millskeep running.to
to bedefendant caused loads of stones1868,In the severalJuly,

Rochester, and flowedin land coveredbridgenear said upondeposited
stakedof dam. He hadmeans “said upper previouslywater bywith
river,land, side ofsituate on the Cochechoeasterlythis ofparcelout

• totwentyfrombridge,and from saidnortherlyaboveimmediately
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rodstwenty-five dam,above said and extending about feetupper fifty
the eastern ormarginon shore of said and the ofriver waterpond

held dam,and back said andbyraised feet into saidupper thirtyabout
or embracing feet,river an area aboutpond, of fifteen hundred square
one thousand squareabout feet of iswhich covered water when theby

said damin is atwater the of said iron orupper level the of bolttop
land, out,Said tract of so staked down towardspin. graduallyslopes

onriver bedthe the at iswesterly side, which it flowed and cov-point
with water to the or fourered of three feet saiddepth when damupper

full to theis of said bolt.top defendant, 1868,The in to theprevious
of this bill, drew, and andfiling caused beconveyed, todeposited,

drawn, conveyed, andthrown, into said and river, anddeposited pond
said of landparcel so and set outupon aforesaid,staked as a consider-

wit,toquantity, thirty-one blocks,able graniteone-horse loads of split
unlxammered, and suitable for foundationthe of with thebuildings,

of a stone fordesign laying foundation a inforty feetbuilding length
intwenty-four feet width. his buildby It was to a foundationpurpose

bottom, which,on the river side,on andwesterlythe to theparallel
of stream,thread the should feet ;be two thick and five feetabout high

and on sidesthe to andparallel bridge,the about one one half feet
thick, and of He was toheight. intending the outercorresponding lay

to andparallelwall farthest in astream line of stones that hadupon
laid in the stream his land,been to of theownership andprevious
extendedwhich some or from offifty feet the abutment thesixty bridge

the stream. This laid 1863,line of was about aup July 4,stones as
for afoundation and of Mr.building, by the servantsagents Benjamin

AtBarker. the time they there;were laid there was no water and
theMr. of wasSharp, superintendent plaintiffthe company, present,
transaction,saw the and it.and made no to When saidobjection up-

bolt,dam was full to the of the of the theheightper top alongwater
averagethis of stones ofline was of the three feetdepthbeside four

inches, and on the line of the ofof stones was about twoaverage depth
At from stones ofthe distance said of about feettwentyfeet. line shore-

fullwas the line dam was to theward shore when said ofupper top
ofSturtevant,bolt. Mr. the said Plainssaid agent Norway Company,,

on byconsulted the the defendant to thisbeing subject previousupon
action, ;had him and asdoingfrom so as soon theprohibited plaintiffs

in outof thiscarryinglearned the defendant’s proceedings purpose-,
a on him,caused notice to be servedthey formally forbidding'written

his so doing.
froman theinjunctionThe after obtainedsoonplaintiffs supreme

fromdefendant depositing anywhich the more-judicial court, prevented
from thosesaid of and there-land, laying alreadystones tractupon

a the defendant’s purpose, byinto foundation. The execution of build-
wouldforty by,a feet havetwenty-four,the foundation ofing building

ofhundred cubic feetcaused of about two waterthe displacement
full of as aforesaid.the bolt Thewhen the dam to the topwas

of in this bill,todefendant, acquired,the acts complainedprevious
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and held,lias ever the in land onsince fee of theownership simple
laid,which these stones were laid and to theto beproposed subject

of be,the whatever his title underthey mayrights plaintiffs, deriving
andBarker, 15,1868,a deed of Junewarranty Benjamin bearing date

termsits to the defendant the said in feeby conveying simple,premises
“ to Norway Plains dam itssubject ñowage by atCompany’s present

to have the to a foundationBradley right lay wall for theheight, —said
on said land.”mayof he erectany building

no before master that toThere was evidence the the rightplaintiffs’
in hadthe been at or that there hadpremises question law,flow settled

at law thatany controversyever been upon question.

for an the defendantinjunctionThe complainants prayed restraining
“ or land sofrom with stone other material the tract offilling anyup

or other tract or or cov-him, anyout of land flowedby parcelstaked
means of the said dam at its pres-ered with water by plaintiffs’ upper

and for a decree him andto remove the stoneorderingent height,”
material the tract of land ofmarginother within thedeposited upon

the stream.

for theEastman, plaintiffs.Wells &

inmaterial the asallegations bill,All the those deniedplaintiffs’
are,denied,not we submit,as those substantiated and bywell proved

master’s report.the
in his answerThe defendant that maintainallegesI. the plaintiffs

dam at Rochester thanhigher have a to. Thetheytheir rightupper
1843,in and to thatfinds that there was an oldprior time, logmaster

site;mill that thatduringthis this old dam wasyeardam on log
damremoved, and a new frame built in its that before theplace;

dam, itslog averagethe old was ascertained aheight byofremoval
and an iron set in on the easternpin theengineer, ledgecompetent

thatdam to indicate the of on aheight,the which wastop pinend of
dam;of the oldheightthe that the new frameaverage logwithlevel

with the of thatto a level iron and no andtopbuilt pin, higher,dam was
;at that so as said dam that inheight long remainedmaintainedwas

builtdam was below the dam on samestone frame thea new1862
foundand was not to tosite, completedwhen have been builtmill

the iron andthe of flash-boards then onpin, weretop putwitha level
with the of that and nodam to a level irontop pin, higher,theraiseto

maintained assince been at that so farheight, theyeverhaveand
lands,in addition to the theThus, finding ownplaintiffsbe.could

as in bill,their finds thatdams, rights, allegedand water he themills,
dam at itsmaintained' their Rochester atupperhave presentplaintiffs

before the of their bill. Howyears filing longtwenty-fiveforheight
maintained todam had been 1843 does notprior appear.logoldthe

a main-the toright bywouldfinding give plaintiffs prescriptionThis
had and hadheight, right,its no othertheydam at presenttheirtain
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v.there Oo.been dam Lakeno 1843. Thethere toprior Winnipiseogee
40 N. H. 420. is sufficient with-Young, But titlethe plaintiffs’ paper

out toresorting prescription.
II. The maintain theirtoplaintiffs, rightthus shown theirhaving

dam to res-upper at its as theirmatterpresent how stands theheight,
?ervoirs

The the landmaster finds dams andthat the own theseplaintiffs
on which stand, canand Therethey also all the lands them.byflowed
be no question of in theirthe hold and retainto backplaintiff's’right
reservoirs so much as can. Thetheyof the or waste watersurplus
only question theythat letmaycan whicharise is as to the manner in
down and use this that the plain-or waste submitsurplus water. We

”“tiffs have a to this waterright make a use reservedreasonable of
for the of letto itpurpose rightmills atoperating their Rochester—a
down in reasonable and soyear,in drier of thequantities the season
distribute and be,use it as themay quantityto as asequalize, nearly

torunning their mills thus usedThe waterthroughout year.the whole
must be so let down withinthat all' andit shall runordinarily keep
the natural banks beingof the water isIf, while this surplusstream.

down,thus let a shouldrain the streamheavy wherebyshould fall
overflow its natural flow of thebanks, if,or in thus theequalizing
stream, the lands of not drainedthoroughlyowners are soriparian
or sokept been,free from water have theas otherwise wouldthey
plaintiffs are not in fault: their tomerely righthave exercisedthey
make a reasonable use of waterthis water. or wastesurplusUnless
can be thus andreserved, let and to mills machin-down, used operate
ery, mill privileges and forare of little value continuedwater-powers

ormanufacturing fewverymechanical There are streamspurposes.
of sufficient yearto and all thecapacity mills machineryoperate
round, without reservoirs lack of into the water the summersupply
and fall months, as as itIndeed,well in the winter months. iscolder

thisupon and this ofprinciple use the water —thatalone—a reasonable
immemorial,havemill-ponds used,been created from time forand the

ofoperation saw-mills and ofmeans dams the watergrist-mills. By
raised,is back, heada is and used tokept the water let out propeland

mills,these not The masterregularly, may require.but as occasion
finds that the reservoirsplaintiffs let the water from these uni-down

the months,summer in reasonableandformly during quantities—such
as to behas shown thequantities only experience reasonablynecessaryfor

mills;their waterthat the of so letquantityoperation ofbeneficial
down is not ofthan is flowin some seasons thelarger year,accustomed to
but is of inconsiderably drythan the flow the same thelarger accustomed
season, and fullthus the ofuniformly throughchannel is more water

year;the that the channel and dam is ofbetween the reservoirs upper
down,sufficient to off and the watercarry all the water sentcapacity

river,so down in asent runs within the natural the unless casebanks ofof
rain, :while the are thus the channel is keptheavy reservoir"gates open

not thor-more and on sofull, the meadows the banks areuniformly
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drained asouglfly this,be but for and thus thethey might adjoining
land may extent;be to that thesome and the havedamaged plaintiffs

thus toright Waldron,let out and use their water. v.reserved Hayes
-N. ; ;44 H. 580 Co.,G-ouldv. 18 442 v.Boston Duck Gray Springfield

Harris, 4 494;Allen v. 99WoolenCo.,Drake Hamilton Mass. 574. The
See,last named also,case runs on all v. Ken-fours with this. Rogers

;nebec Portland Co., Same,Railroad 319 38 Me.35 Me. Whittieerv.
;26 75,Redfield on and1858, 156,ed. notes.Railways, p.sec.

The in reservoirs,thus let the water theirplaintiffs may out and use
thenotwithstanding fall of rains while are thusheavy they drawing

may banks,cause the of its natural andwater the river to overflow
thus v.injure Southwick,the below. Chinaowners above orriparian

238;12 Co., 355;Me. Smith v. 2 Allen Davis v.CanalAgawam
Cetchell, ; Co.,50 602Me. Drake v. Hamilton above cited.Woolen

III. of mills,The owners theplaintiffs land,thus thebeing undisputed
and dams, and to maintainmachinery, rightthe theirhaving upper

dam at its water to that andand thepresent height up height,keep
tohaving reservoirs,the let from their asright down the water reason-

ably for mills andrequired, the of their atmachineryoperation
Rochester, the defendant had and to obstruct orhas no right impede
the flow of or to fillthe water in or ofup anythe stream pond, part
the area flowed finds that thethe The master defendantby putdam..
thirty-one horse the pondcart-loads of stone into before heplaintiffs’

loads,was How aenjoined. large quantitymore or how he wouldmany
have in had does notput he not been He furtherappear.enjoined,
finds that the defendant in as stones asmanyintended to bemightput

for tothe foundation of he erect—suchnecessary building proposedthe
a as is in and thebuilding described the master’s defendantreport;

that, as a thus fillsays owner, righthad a to theriparian legalhe up
We submit him no such andright. He,that lawpond. givesthe

those under whom to arighthe claims have the make reason-title, may
able use of while it remains on histhe water of the stream and orpond

land,their tobut neither nor a obstruct orrighthe havethey impede
the stream,water in its diminishdown or to the area flowedpassage

the dam. will be to holdby To hold otherwise thatplaintiffs’ upper
the defendant and have torightother owners the de-whollyriparian
stroy the If of theplaintiffs’ plaintiffs’ pond maywater-power. part

?be filled or of it How far ob-obstructed, mayhow aup great part
If maystructions extend into ? be extendedtheythe stream or pond

feet, within a fewnot feet ? not to feet of thetwenty why fifty why
stream,thread of canal orthe a narrow forsluice-wayleaving barely

the water to rush and if ownerthrough? riparian may-doone
this, not all ? The otherwhy ripariansituated ownerssimilarly
have the and those undersame as the whomrights defendant

them,he claims not asserttitle;.and theysuch willhaving rights,
in such as village, placea Rochesterespecially rapidlyplace —a

business, land is inin andbuildings,increasing population, —where
land in thisflowed,at the asactive demand and wherehigh prices,
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asuch? ofThe exercisevillageis situate in the centre of thecase,
inhimowner, andpretended right legally protectingoneby riparian
byfor further encroachmentsexercise, wedgesuch is the enteringbut

him, likewise, giv-to doand to all ownersan invitation other riparian
soinhim that shall be protectedand them aing guaranty theyjudicial

more, ownersnumber, thirty ripariana orsaydoing. largeSuppose
inifsuit,this determinedand,on this arc the ofresultawaitingpond

andfill uponfavor are and builddefendant, upof the toready proceed
thema of or the to paylarge pond, compel plaintiffsthepart plaintiffs’

of theirrelinquishment supposedand extortionate for thelarge prices
thisisfill and stream:to obstruct and therights up pondplaintiffs’
anda ? If the defendantmatter of small to theimportance plaintiffs

do course thethus, plaintiffsother owners the to oflegal righthave
that; but holdsubmit,must and cause of have tojustice waythe its

they can thus to us a untenable.seemsdo, whollyposition
dam at its presentThat the are entitled to maintain theirplaintiffs

obstruc-and hold it diminution orthe area flowed withoutheight, by
by occupa-as andtion, twenty-five years’a to deedhavethey right by

bill,tion to requirebefore the of their seems to us toofiling plain
orfillfurther That has tolegal right upthe defendant noargument.

Blood v. Lowellstream,obstruct the or toplaintiffs’ referpond we
6Railroad,;Nashua 2 v. ShoreRailroad, Gray 187 SouthWhite

Newman, 12412;Cush. v.CorporationBoston Mill-damRoxbury
Pick. 467.

IY. The defendant claims shall not be granted.that an injunction
assmall, plaintiffs,immediate are and the1. Because the damages

full suit at law.he can recover for them in asays, indemnity
2. law whenBecause had not settled atrightsthe beenplaintiffs’

their wasbill filed.
theadmit, case,As to first in thatthe we this(1.) point, particular

small; a most oneare but the involved isdamages principle important
plaintiffs’—a at the waterwhich lies the foundation of allprinciple

ina for andto asrights grant may,refusal the injunction prayed—and
is notwill,all to them. Thishuman most disastrousprobability prove

streamthe of one on the andplaintiffs’ pondcase land-ownerriparian
do; if oneall. all anddo, maybut the case of What oneonly, may

the waterowner bn andlegally plaintiffs’can encroachriparian impair
A indo the compensationall and will same.rights, may probably

a suit Ordina-recovered in at law will be no compensation.damages
law in of thisa in a suit at casesbythe recoveredrily, damages party

ofkind and but a small of thetrifling, expenseare pay part plaintiff’s
victorious,If a few such victorieshis he comes offvindicating rights.

-when he musthim, bringwill inflict financial ruinordinarily upon
on hissuits, encroaching rights,such eachmany against person—suits

; isto refusebe andby injunctionwhich might prevented injunction
is ad-wiselya law moreCertainlydenial of thesubstantially justice.

whento thaninjury,when it is so asministered, administered prevent
orand afterwardsdone,it or punishessuffers to bepermits injury
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amerces in faildamages. Proceedings law, cases,at in to affordsome
foradequate redress and toinjuries failalready whollyperpetrated,

prevent threatened to be Here theinjuries perpetrated. equitable
powers of courtthe come to the General ch.Statutes,rescue. The

1,190, sec. which is asubstantially of the Revised Stat-reenactment
utes, 171,ch. 6, insec. this the a court ingives court ofpower equity

“all cases where there is not a remedyandadequate, completeplain,
at law.” This thegives court full equity Plead-powers. Cooper’s Eq.
ing 128, ;129 Mitford’s 112, 118.Eq. Pleading

The must if law,be it orremedy for be doubtful obscure atplain,
willequity 587;assert Bathbone v. 10jurisdiction. Warren, Johns.
Baldwin,v. 17 John.King 384.

It must be for if at of isadequate; law it falls short what a party
to,entitled that founds a in and it mustjurisdiction be com-equity,

plete, it must attain full Itis, the end and of the case.justice—that
mischief,must reach the whole and secure ofrightthe whole the party

in ;a time,manner at the andperfect present in future otherwise equity
will interfere and such and aid ofgive relief as the theexigency par-
ticular ;case Com.require. on sec. 33may Story’s Equity, Winnipis-

Worster, ; Cheever,Lake v.eogee Co. IT. v.29 N. 445 Walker 35 N. IT.
;339 Fierce, ; ;v. 39Wells 27 N. IT. 512 v. N. H. 182Gage,Webber

v. Axe 1;13 Allen v.Knapp Douglas Ob., Witham,Porter 17 Maine
292.

As to second that(2.) the the hadobjection, not beenplaintiffs’ rights
settled filed, late, submit,at law when this bill was is we totoo—it
make it. defendantThe the withoutanswered billplaintiffs’ objection
on this and both to voluminous tes-point, parties verytakeproceeded'timony. testimony master,This has been submitted a who re-to has

toported the facts the court their The has donefor decision. master
all ;that a done,could have the and mustjury facts the court—found
pronounce the facts thus It is not alwaysfound. thatupon necessary
the questions shall be settled at law before a bill in can main-equity be
tained. A law,who established his at inrighthas standscomplainant,
no inbetter to an thanrespect obtaining one whoseposition injunction,

Quaehenbushis v. 2right not Van Green Ch. 350.disputed. Biper,
has concurrent with of law in ofcourts casesChancery jurisdiction-
streams,diversion of and a of an tocourt issueequity may injunction

of an thewatercourse, thoughdestruction ancient hasprevent plaintiff
pot 2established his title at Gardner v. Villagelaw. Netvburgh,of

162; Worster, 29Aims. Ch. Lake Co.v. N. H. 448,Winnipiseogee1
;d cited.cases there

Witham, 292, cited,v. the courtIn Porter 17 above theresayMaine
,i itbe no to or ofdestroydoubt would.be the useunjust property,

determined,before it has been a or ofby bydecisionjudicial lapse
no, that can such a as he claims and enjoys.the owner righthave

It is a have estab­right,of time sufficient to thelapse give plaintiffs
how court that of haslapselished that. But shall this know time

? if this fact mayunless this is to them andgiven a factright, proved
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be to bynot facts be and them theirproved, why other proved reported
for this ?officer, the Itmaster, theywhom have appointed purpose

seems to us of further.reasoningto this courseunnecessary pursue
As court,to the also toexercise of we referjurisdiction by*theequity

:Coleman, ;Bean v. 539 44 N. Ii.ton,44 N. H. Burnham v. 78Kemp
lianlet v. Cook,44 N. H. 512.

The to,defendant has not filed the he was authorizedamendments
that,so if inthere is we are not at this time tothem,anything prepared

answer them.

Worcester & for the defendant.Gafney,

The plaintiffs fail to show that to relief in-they righthave any by
;junction than failthat: to show that havethey they any rights,—more

orlegal equitable, that have been Inthe defendant.infringed by regard
to the stream,obstruction of the offlow water in which thethe plain-
tiffs in their bill claimed to be caused ofby defendant,the theoperations
there was no evidence ofoffered that fact the Thisby plaintiffs.
was too a claim forpreposterous seriouslythem to toattempt
maintain. Mere of thethe or of submittedinspection premises plans

bothby parties thedemonstrates of this m as-absurdity pretence. The
ter’s report fact,does not afind, as that obstruction.anythere was The

doplaintiffs not claim it in their brief. master’s fullyThe report
establishes the fact that the caused the toplaintiffs waterwrongfully

“flow back on the defendant’s land in findsHe that thequestion.
described,new frame built in 1843 asdam, heldabove backactually

water,more flowed the to andmill-pond a greater depth, consequently
lands,backed the water on the than the oldup higher adjacent log

dam.” Therefore the to cover andplaintiffs’ prescription occupy
with the water flowed theirby dam a canrightsuch be ob-upper (if

bytained againstas aprescription the of ownerright riparian to
his land foroccupy the of foundation ofin a a build-purpose putting

ining) 1843,commenced the fall of thethe time when frame dam was
as to ofcompleted this excess Curtice v. 19 N. H.height. Thompson,

471.
The findsreport that this frame the fall ofdam, 1843,built in and

which flowed back the water on land thanthe defendant’sdeeper the
dam,oldformer was to which itlog the at waskept up height built,

with occasional 1862,till a of but nineteeninterruptions, years,period
when built,a new instone dam was and October of thatcompleted
year. dam,This the master was found to be lowerreports, by two or
three inches than ofthe the as thebeing,thetop pin, pin plaintiffs

ofclaim, the same the of dam.height as the frame Thetop plaintiffs
brief,in theirsay, dam andthat when the was found not tocompleted

“be as high as the of the flash-boards were then ontop pin, put to
raise damthe to a level with the of Thethat iron mastertop pin.”
does not find such He Thisany says in his dam wasthing. report, —“

incompleted the fall of in of1862, probably the month October. When
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1863,4,summer, Julythe ondry season in followingarrived the
theofit to the heightflash-boards raisewere the dam tonailed upon

threeortwodam of 1843.” So of 1862 remainedthis damstone
October,fromit,inches lower than dam whichthe frame preceded

entirean1862, till This wasmonths.1863—a of nineJuly, period
raisednotdam was1863,cesser of the thethen,use. Even July,in

dam, butframetheyto what claim was the of'the precedingheight
in thefatal gapinstead of Thisthat on.flash-boards wereonly put

intentions, direc-mereplaintiffs’ by anycannotprescription bridgedbe
If inten-of theor thetions, pin.contracts to build dam to topthe

years,ninenot ofmonths,tions would whyclose a chasm of nineup
420,N. Tl.40or v. Young,of nineteen ? Go.years LakeWinnipiseogee

thecase, plaintiffsdoes not sustain In thatthe views.plaintiffs’
watertheto raiseclaimed, and did theyears, rightfor twentyexercise

filltowateras as was sufficienttheir dam therehigh would raise it when
showing,In their ownit. toaccordingthe case at bar, the plaintiffs,

theraisetorightdid theonly claim, but not for years,exercise twenty
towatersufficienthigherwater 'wasthan dam theretheir would when

run-so much waterfill it. wasThe master’s that thereshowsreport
it wasthatmonthsover dam of ninening the this intervalduring

theoftheit to topdifficult to bringon such additions as wouldput ‘bolt.
enjoy-uninterruptedandThere must an adverse, exclusive,be open,
a pre-to createhereditament,ment for years of antwenty incorporeal

ed.,6thWatercourses,onto ansumptive right easement. Angelí
Runnels,370; v.Bullen375; H. 360,sec. v. 13Peck,Watkins N.

theeasement; on2 N. H. of the255. This was not.an enjoyment
lessinchesof threeacontrary, heightthe act of the dam tobuilding

“ masteras thethan the former and itone, completed,”leaving
claim.of theirabandonmentmonths,nine was anreports, for open

adverse,beshouldreason whyThe the of an easementenjoyment
ofownertheis, thatand foropen, twenty yearsuninterrupted

of thethat timeduringthe servient tenement informationmay have
does notThis heclaim of the owner of the dominant tenement.

ofinformationhas;in hecontrary,have the at oncase bar the
thishad abandonedthe most kind that thepositive plaintiffs

ownersanyordefendant,claim. theThe does not find thatreport
knowl-notice ordam, anyhadof lands flowed thisadjacent by

toof the plaintiffsof or contractswhatever the intentionsedge
it waswhichthree inchesraise the of their stone dam theheight
be nocanthereit: solower than frame dam thatthe preceded

Itmonths.ninetheseduringof an adverse’pretence occupation
thatestablished,oncebeenis haswhen aonly rightprescriptive

has acquiredwhoit should to the partybe construed favorably
Watercourses, 383.it. on sec.See Angelí

titlein their papersignallyfail asIt that thewould seem plaintiffs
not finddoesmasterthein sinceas their claim to title by prescription,

finddoesandclaimed,to the easementthat had titlethey any by grant
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of,that the defendant acthad to the complainedacquired, previous
laid,the in werefee the land on which the stonesofownership simple

and had ever since held it.
But such an land of the defend-easement in theas the claimplaintiffs

ant land ofcannot theone,be Noby by flowingobtained prescription.
of rais-another for rightthe of thetwenty years, enjoymenteven though

adverse,aing head and be, that open,back the waterflowing during period,
exclusive, the landand tocan obtain the right occupyuninterrupted,
with nohavewater so that tenement willthe owner of the servient

Into aright building.his land foundation oftheoccupy by laying
this that theexamining it is of remarkquestion, worthy plaintiffs’

tofailedcounsel, with all haveindustry,their well known andlearning
find asany is set up byinstance where such a has been claimedright
the thein by plain-the case at bar. Of the three cases citedplaintiffs
tiffs in the sub-views,of any bearingtheir one hassupport only upon

Neioman,This The deci-ject. is Boston v. 12 Pick. 467.Corporation
insion this the corporation,case is founded a statute creatingupon

and of tide-granting certain for meansbypowers creating water-power
;water and to it construegive necessaryeffect to the wasany grant, to.

it as ofgiving the to land to theright the with water exclusionoccupy
the owner of the all intents andservient tenement. This was to pur-

granta to theposes specific of the to land with watertheright occupy
exclusion of the fill covered there-land-owner’s to the arearight up

Massachusetts,with. In toobligedmill a man is notacts,under the
amake a dike tofor has a to makecomplaint damages.. rightHe

secure his land Woodward, 317,from the In v. 40 Me.water. Jordan
it land,was held that meansbythe of overflowedriparian proprietor
of a dam for the of a the land over-water-mill, mayworking occupy

thereon,flowed In this caseby and booms.erecting piers constructing
the defendant had been But thehis under the statute.paid damage

heldcourt that those fordamages flowing.were only
“ A to be must Washburnprescription, good, be a reasonable one.”
Easements,on 39. a280, sec. Would it be reasonablep. giving oper-

ation to a to hold that the of a land-owner’sprescription flowingby
land for histwenty he loses his to a wharf or onyears buildright pier

? theown land If he should of on both sides ofbe the owner the land
stream, he could not in thea for a toput according plain-bridge,pier
tiffs’ Bean v. 44 N. H.principles. Coleman, 539.

The has of a stream for theowner the to use the waterriparian right
of But wouldhis and to his land.watering cattlepurpose irrigate

one that if fail to avail himselfthe owner shouldany pretend riparian
downof these for a of mill-owner lowerrights theperiod twenty years,

easement, inthe stream would an in of all the waterhave such the use
stream, water forthe that the would lose his to therightland-owner

the of And if it for thishe should usepurpose irrigation? purpose,
Ifthe his so ?doingcould mill-owner obtain an toinjunction prevent

not havesound,the views of the are the land-owner wouldplaintiffs
have thethis Neither one else wouldright. the land-owner nor any



100 v.PLAINS CO. BRADLEY. [Strafford,NORWAY

right stream,to boat, therein,raft in or use a orthe bathelogs
since all waterthese diminish the volume of 'thewould infinitesimally
ponded back.

Again : it would such an to bebe unreasonable to easementpermit
acquired dom-to owner of theby because the benefit theprescription,
inant thesmall,tenement is so when withinfinitesimally compared
great destruction,or of the ownerinjury, rather entire of the property
of the ofservient All and benefitsnecessarytenement. the substantial
raising dam, water,his and beingsuch as the head ofincreasing
shielded land,from are en-flowingthe to for thedamagesliability
joyed by inthe or is there joining,mill-owner. What reason justice

aas andnecessary unjust powerincident to those therights, oppressive
of land,from or over hisexcluding the land-owner all control power

his in ?—and all this toleaving placeit a mere barren nameproperty
in the substantial, benefit,hands of the mill-owner not a appreciable
but rather Ina and and hisright annoy neighbors.topower oppress
this case suffervery the do not that have or wouldtheyplaintiffs pretend
any or that derive materialappreciable they any advantagedamage,
from Bpt doctrinesthis with if theoccupying plaintiffs’water.space
are in this land issustained, the entire of defendanttheproperty
destroyed.

The exclusion of theright to the land with water to theoccupy
it,owner, as to him is astructureprevent building any uponso from

right water,of andand distinct from the to raise a headseparate right
to cause it Ifto flow back land of adjacent proprietors.the theupon
such a could to be someright oughtbe theregained by prescription,

inway which land-owner could this claim of easementthe prevent
from commencesinto a for thisripening right: right by prescription
in a for this in thewrong. Now there should be some remedy power
of the law,land-owner : for and of that everyit is the boast the.theory
wrong has its It for the owner of theberemedy. necessary.would

earth,servient to build a diketenement to fill his land with orup
it, it,around in to aright building uponorder his to buildpreserve

mill-owner, inagainst any waythe of who havemaytheprescription
obtained of imposingthe to raise his dam. The unreasonablenessright

affordsupon the land-owner the of thisnecessity taking precaution
has notthe it that thestrongest should be heldargument why plaintiff

the claimed him.right by
short,In not anthis land dominant owner is adverseuse of the theby

substantial,As to all benefits derivedenjoyment. appreciablethe
is, fall,from and a use consistentit, the of a wasraising head —it—that

Untilwith, to,and of the defendant.rightstherefore not adverse the
to build athe acts had no occasionof, the defendantcomplained

adverse enjoy-land. of titlebuilding very bythe Theupon ground
it hasis, longment that the whom is set soup permittedparty against

that thehis pre-the adverse and failed to vindicate rights,enjoyment,
no sucha is But-there can be presumption,of raised.sumption grant
where no violation ofand no enjoyment,title adverseconsequently by
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a 387;Watercourses, 6thAngelí ecL,is to exist. onright p.shown
;335Hblsman v. 1Co., J.)The McCarterBoiling Bleaching (N.Spring

; ; Bonnellv. 49 v. 99Barber,Me. 539 3 Taunt.Crosby CooperBessey,
v. filltoClark, 19 174. The defendant had had no occasion upMe.

it,the area of to a actsland, or build till thebuilding complainedupon
of; and enjoy-until such occasion arose the had no adverseplaintiffs
ment of in thebrief,the claimed. The thatright saytheirplaintiffs,
defendant andhas a to the reasonable use of the streamright pond
while it remains his land. true: but has not the defendantupon Very
a to of his land also? draw aright the reasonable use The plaintiffs

ifhighly colored of the evil theconsequences to mill-ownerspicture
law should stream;allow to obstruct sincethe butriparian proprietors
the finddoes not that there arereport any obstructions, the pertinence
of these is not But inwhere land is active de-objections apparent.

“mand at and where in isflowed, case,the as thishigh landprices,
insituate village,”the centre of the would it tolegalbe sound policy

forthcall the most formidable known theengine to the law to enforce
what, to ownplaintiffs’ showing,to their is but a mereright according

legal the substantial and defend-figment, of theagainst valuable rights
?ant

The landdefendant’s also receives man-thedamage wrongfully by
ner the letwater is down from the Middleton and reser-New Durham
voirs. The finds that the anddefendant’s land is coveredreport
flowed with anduniformlywater more to it wouldgreater thandepth
be during months,the summer since the of said reservoirs.building
To these theeffects New Durham reservoir contributes its proportion-
ate share. This New Durham reservoir was 1864,built in the fall of

after the date of tolong any deed the of waterplaintiffs any rights.
It is to that water,the the innothing its from thepurpose passage

reservoirs theto notplaintiffs’ upper does overflow themill-pond,
natural banks of the The finds it nat-stream. that exceeds thereport
ural banks of the and thereby does to defend-damage themill-pond,
ant’s so thatland, authority Co.,the v. Hamilton 99Woolen—Brake

notMass. 574—does apply.
The have no to relief dam-plaintiffs right injunction, because theby

;is so small as to be and of anage while theinappreciable granting
would be defendant,and to theinjunction very annoying oppressive

smallverythe would derive benefit. The claim toplaintiffs plaintiffs’
isby groundrelief on the that the isinjunction damage irreparable.

it ir-But is a contradiction in terms to that issay damage at once
and may byWhere either suffer theinappreciable.reparable party

or an the in thegranting injunction, equityrulewithholding requires
tocourt balance the inconveniences to incurred the re-likely bybe

court,the of and orby means of action the tospective parties grant
anwithhold to a soundaccordingthe discretion. Wheninjunction

to in theinjunction damagecause the defendantmight irreparable
of entitled,event the not but thebeing exclusively damageplaintiffs’

sustained in the of his allowsby establishingthe event titleplaintiff
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Hilliard on Injunc-will be refused.of thecompensation, injunction
Rockwell,v.412; Uartridge; 1 GrantOhio, &c.,tions v.27 Grrey

theissue wherean will notinjunctionM. 260. At leastChari. R.
andsmall, it oppressivelyis but while will operatebenefit to one party

3v. Stockt.Newark,Jonesthe other.to the and ofinjuryannoyance
andis theany,if have plainthey452. The for theremedy plaintiffs,

if have beentheircase, rightsat on theof an action lawadequate one
infringed.

at law istheir titlehad not establishedthat theThe fact plaintiffs
It is alwaysfor an injunction.thedecisive against application

it is ad-law, unlessattitle should be establishedthat thenecessary
v.21; 74 Cli.Mann, Davenport,v. Johns.mitted. Storm Davenport'Hare 217. .

That as tothe defendantsby are, (1)The establishedpropositions —
the frame dambywater flowed backor excess ofthe two three inches

log dam,1843, theby previousthe amount flowed backbuilt in above
therefore,flow,to andout a rightthe fail to make prescriptiveplaintiffs

boards,flash theyof theirthis three inches meansbythe waterby raising
the; in withand, equit-a accordancewrongdefendantdoingwere the

bill shouldmust do theirmaxim, equity,”that seeks equityable “He
thatthe nodismissed, gi’oundbill should onThe bebe dismissed. (2)
area ofto theby a mill-owner occupycan beright gainedprescriptive

water, so as to exclude the riparian proprietorsthe lands withadjacent
That,same. theof a on thebuildingfrom the foundation (3)laying

reservoirs, builtfrom Middletonthe water theirdownrunningplaintiffs
inreservoirs, theDurham builtin and from their new1854,1853 or

“ is coveredlandmanner that defendant’s1864,fall of in such a the
than itdepthand to auniformly greaterwater moreand flowed with

” landdefendant’ssummer monthsbe theduring (theotherwise would
thein accordance withbanks of the stream),the naturallying beyond

a in their claims.cited, (4)there is want of equitymaxim before
aredismissed, because damages inappreciable,bill be theThe should

into, aof cannotin the acts ripenand the ending complainedinjury
Be-furtherof to theany injury plaintiffs. (5)which would beright

title has not been settled at law.cause the plaintiffs’

Foster, from the that the plaintiffsmaster’s report,J. It appears,
the ownersbeen,1868 havetoare, twenty years priorand for more than

stand; anddams, theyand the land on whichin mills andfee of the
otherwise, to main-rightor theobtained, bythat havethey purchase

dam, flow and cover withthe lower and totain is calledforever what
ofmeans theor canmay byand all lands which bewater flowedany

height.at itslower dam presentsaid
toof the rights, preventobstruction waterplaintiffs’The alleged

wall,is made a foundationdesired, by buildingan iswhich injunction
easterlyfeet and thefifty alongof about upona distanceextending

feetriver, said some thirtywall extendingof Cochechobank the —the
This land aboutwall is locatedriver. uponand into thewesterly
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ortwenty twenty-five dam,rods above and from the uppernortherly
which land is covered and thereof.flowed with water meansby

I. The first in maintainedis, whether the fact theirquestion plaintiffs
upper dam at should,a than andgreater wrong-height they thereby
fully caused the water to laud at theflow back the defendant’supon
point obstruction; whether,of or dam noalleged the being higher
than the plaintiffs it,have a to maintain in such a con-right have,they
dition of water,a tothings, the flow of the asright reg-uninterrupted
ulated by means of the dam.

The present dam standsupper the site of a framesubstantially upon
dam built in in1843, the of an old damplace log existing long prior
thereto, and is maintained the at the of the damby plaintiffs height
built in 1843; and in fact, dam inalthough, actuallythe built 1843
held back water,more flowed the of the dam to amill-pond upper
greater anddepth, backed the water theconsequently higherup upon
adjacent lands than dam, still,the old it from the master’sappears

thatreport the haveplaintiffs maintained their dam atpresent upper
its present height the whole ofduring twenty-five theyears preceding

of thisfiling bill.
The plaintiffs have therefore theacquired toright, by prescription,

maintain their dam at its andpresent height, use ofoccupation—their
the water theduring whole of means ofperiod twenty-five years, by the

andpresent dams,former beenhaving adverse,apparently exclusive,
and uninterrupted. Peck,Watkins v. 13 N. H. 360.

The adverse and exclusive use of in awater particular manner, for
the term of confers a totwenty years, right the continuance of such

anduse enjoyment as ifas theeffectually same were ex­acquired by
257;press 2grant. 402;Bl. Com. Bullen v. 2Runnels, N. H. Angell­

on Watercourses, sec. 372.
If a claimsparty and exercises for the totwenty years raiseright

the water as as his dam ithigh will raise iswhen there sufficient
water to fill it, he will, such aby user, to the extent ofacquire right
his claim. Lake 420;Co. v. 40 N. H.Young, Burn­Winnipiseogee
ham v. 78;44 N. H. onKempton, Washburn Easements 226.

It does not at whatappear time in 1843 the new frame dam was
built. It had been to 30.completed August When the newprior stone
dam—founded theupon dam,site of the frame for itwhich was in­
tended aas substitute —was in October, it1862, was foundcompleted,
to be from to inches than the dam of 1843. Atlower that timeli30- 3X%-
the ofabundance water in dam itthe rendered unnecessary, difficult,
and to some ifextent, not to make such anwholly, impracticable
addition to the dam as would it to the of thebring up height former
dam. But this addition was made on the arrival of the dry season,

4, ;1863 andJuly ever time,since that when theexcept flash-boards
have been broken and off andtemporarily by ice otherpushed
means, the dam has been maintained to the of the frameheight dam

1843.of
The of theinterruption the monthsplaintiffs’ enjoyment, during few



PLAINS CO.104 NORWAY v. BRADLEY. [Strafford,

fall of 1862 in the circum-1863,between the and the summer of
into amaster,stances disclosed the can be construedby by no means

forfeiturevoluntary involuntaryabandonment of their nor anclaims,
ater-their on Wof rights, Angelíof law.prescriptive by operation

eourses, sec. 211.
ItII. whether,therefore becomes immaterial independ-to consider

title,aent of aby goodthe haveright paperprescription, plaintiffs
to-regardor toby grant, the easement in withpurchase question,

which, if it is sufficientlywere notmaterial, the master’s report
explicit.

lands,III. and theThe have certainplaintiffs acquired by purchase
to certain dams erectedright flow other lands of reservoirby means

ofin meansand them Durham.by Byowned Middleton and New
their waterthese dams the are accustomed to retainplaintiffs surplus

sea-in and to in in drierseasons,wet let it down reasonable quantities
so and as assons, it as todistributing nearly possible;using equalize, 'to mills wholerunning year.the their thequantity throughout

finds that from saidThe master of so let downthe waterquantity
ofnot in seasonsreservoir is than is to flow somelarger accustomed

is flow of thethe but than accustomedyear, larger theconsiderably
is moreseason;in that thedry is,stream such and the result channel

offull of water natural channeluniformly the Thethrough year.
isriver said dam at Rochesterthe between reservoir and said upper

all down fromto which sendcarrysufficient the water the plaintiffs
naturalreservoir, and the has run within thetheir water so sent down

anddamof the stream until it reached said upper mill-pond,banks
never, a theunless rain while washeavy gate open,has fellvery,

ofofthe natural banks. But in tliis detentionoverflowed consequence
in a differentreservoir,in the and it modethe water downsending

flow, withits more filleduniformlyfrom natural the channel is kept
the in months theyear, adjacentso that the summerthroughwater

and thedrained,of not thoroughlyowners are soriparianmeadows
under thethem from the streamthe summerduringwater percolates

time,; in is of inferiorand of the renderedthereby, processearth grass
in and the oneof,and less Anotherquantity. consequencequality

and out of the waterby bythis detentionsought lettingespecially
dam isis,of reservoir that the said upper keptthe plaintiffs’means

and aremonths,full thustheythe summeruniformly duringmore
of andenabled, naturallyin times low to secure morewate“r, power

landfor their the same means thedriving machinery. Byhead
uniformlyis and flowed water morecovered withof the defendant

summerto a than it otherwise would be thedepth duringand greater
months, the of said reservoir.since Middletonbuilding

that use of for domestic, agricul-It is settled in the a streamwell
tural, isand to ownerevery riparianwhichmanufacturing purposes,

diminution, retardation,of or accelera-entitled, maythere beright
andcommoncurrent, right,tion of the natural with theconsistently

is in it atthe to use all.which rightimplied
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mill-owner,If from his dam forthe down water reservoirby letting
use of season,his mill in land valu­the renders intermediate lessdry
able for cultivation, he is not liable in the water sodamages, provided

mill,let down for the use of and notrequiredis his doesreasonably
Co.,overflow natural channel. Drake v. The 99the Hamilton Woolen

;­ see, also, Yale, ; SpringfieldMass. Brace v. 99 Mass. 488­ Har­574­ v.—­
ris, 4 494.Allen

discover, facts,We unable to from thatare the thereported plaintiffs
have anymade unlawful or unreasonable use of the streams conducting
the water from their reservoir dams to their mills.

But an and isdifficult theimportant question byperhaps presented
of this case.peculiar For, although the have theposition plaintiffs

to maintain atright dam,the water a level with the of theirtop pro-
vided can do so the controlled them toby by thethey appliances prior

thoseacquisition of which have enabled them to construct andrights
;andmaintain their Middleton Durham andNew reservoirs although

sent down ofriver, reservoirs,the water the means those neverby
river,overflows the natural banks of the unless in exceptional times

of rains while the are the waterheavy gates is sent downopen, still,—
flow,the in a itsstream mode different from natural the channel is

filled withkept uniformlymore water the andthrough year, the plain-
damtiffs’ is fullmorekept uniformly during tbe summerupper

months.
Now notthe have theacquired by norplaintiffs right prescription

to increase natural ofby grant the flow the water within the channel
stream,of andthe cannot have thethey clearly asright, against ripa-

rian so toowners, the volume ofenlarge .water as fillrunning to up
banks,the width between the toentire river the detriment of riparian

use ofowners. The the stream allby parties having in itrights must
reasonable,be whether those are hrparties opposite contiguous riparian

owners, or whether one or more of the parties mill-owner,be a exercis-
and adverse to anding rights privileges riparian ownership rights.

And be found to be an andmaythat essential important encroach-
ment the volume of water used andupon enlarged enjoyed theseby

means of their whichreservoirs, would not anplaintiffs by be unrea-
and of,sonable encroachment the naturaldiversion andupon, ordinary

of the stream.current
And of that, againstwe are the as theopinion defendant, the plain-

tiffs notrighthave no to insist that he shall be at liberty to justmake
made,as much of the as he havemightuse water plain-theprovided

tiffs had not interfered with the natural flow of riverthe means ofby
the water sent down from these reservoirs.upper

With to use of a streamrunning byreference the riparian owners,,
and thehaving interests,others adverse law has been recently de-

in inclared house of lords a which asregardthe manner we at variance-
with the trueof the condition ofgeneral understanding law,the at

inleast this country.
8VOL. LII.
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notisalveus streamheld that the soil of the of a runningis thereIt
of on the oppositethe ownersrespectivecommon propertythe sides.

adof each to him.in and extendsbelongs severalty, usqueshareThe
a manneris to use it in suchbut neither entitledmedium aquce;filum

bul­A orwith natural flow the stream. fencethe ofto interfereas
allowable,the is but the alveus is sacred.on bankwark

v. L. 1 H. L. Sc. 47­—­theMorris,referred to­—­Bickett R.In the case
court,intouse the of hislanguage wascounsel) dragged(toappellant

ofstripon his own and in a smallfor building property, takingsimply
inchesat one end was about two feet sixwhichstrip onlyalveus—athe

less towards the end.grewand which otherwide, gradually
ques-said, TheLord Chancellor importantThe (Chelmsford) —“

atois, whether the were entitledin the case respondentstion
build-anyhad orthat the no title to erectrightappellantdeclaration

ofthat partto encroach or to interfere withor otherwise uponing,
which theirimmediately propei'ty,of the river is oppositesolumthe

downline; takeand to a him todecree orderinga certainbeyond
extendor in far as thesebuilding, erections,the other soandjemove

line, andthe saidthe solum of the river beyondor encroach uponinto
or encroach-them from otherwiseerecting any buildinginterdicting

solum of the river the line inbeyond question.theing upon
“ in in the encroach-is a statement the law ofgeneral pleasThere

butof to thebeing injurious respondents’ property;ment complained
athem of actual but ofany injury, only prob-was given byno proof

theintofrom the fartherbuildingof advancedbeingability injury,
than the line agreed upon.river

“ divisionof of the of the secondjudgesThe result the opinion
be, anyno to erectrightto that a riparian proprietor hasappears

so,and if the oppositein álveo he does althoughbuilding fluminis;
to has actually hap-be unable thatmay prove any damageproprietor

ais not- oferection,him the encroachmentby yet,.ifto thepened
in-must alwaysbut of a substantial ittrivial,and description,slight

con-said,Lord Benholme myrisk of Withoutinjury.somevolve —‘
of theof the of the other sidee., the consent proprietorsent river][i.

river, forin the channel of thenot to your buildingare put upyou
Whatmust affect the natural flow of the water.degree,in somethat,

knows; it is myhuman with butresult, no being certaintybe themay
it; me anit,and doyour youwhendoing youto doprevent•right

NeavesI not.’ And Lordcan orqualify damagewhetherinjury,
solidthe the alveus withofcan‘any proprietors occupyNeithersaid,—‘

affectsother, therebyconsent of the because hewithout theerections
a tostream. The idea of partyof the whole compellingcoursethe

itor willhim,how it will or whatoperate upon damage injurydefine
of theis out question.’produce,

“ in andto meviews to be soundappear principle,These perfectly
by authority.be supportedto

“ commonthe abanks of a river haveoppositeThe proprietors upon
alveusin thestream;in and hasalthoughthe each ainterest property
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tofrom is entitledMs to the medium neitherown side fluminis,filum
ofnse natural flowthe alveus in a manner as to interfere with thesuch

the water.
“ Chancellor,Lord thefriend, duringthe latenoble and learnedMy

‘ has a toargument rightIf athisput question: riparian proprietor
build ?far can this be to extendstream, rightthe howupon supposed

so,iffor,medium the pro-not adCertainly oppositefilum;[he added]
from histo build to the same extentprietor must have a legal right

have anyside.’ It to be clear that neither canseems to me proprietor
or to itsright stream, reg-to width of the interfere withtheabridge

ular course; done in which no sensibleálveo, producesbut anything
stream,effect the is allowable.upon

“ on the of aIt in whether a bankswas asked argument proprietor
wouldriver it. thisUndoubtedlynot build a boat-housemight upon

therebybe a his he did not ob-fair use ofperfectly rights, provided
; if thisstruct its course but the erectionthe river or divert produced

fullas it be to his en-•effect, that, mightthe be essentialanswer would
;river, fortiori,it could not be ajoyment of use of the permittedthe
stream,into the notbuildingswhen is solidadvancingthe act done the

in for the of theenlargementof butany it, merelyfor the useway
anwhich must be infringement uponriparian proprietor’s premises,

* * *bank.the and theright upon oppositeinterest of proprietor the.“ will not be sufficient toIn this ofcase, dangermere apprehension
because,found thea of the acts done by opposite proprietor,complaint

themselves,in andon were lawfulbeing theythe own ground,party’s
in the ofupon principletheironly consequences,became unlawful

sie But intoany extendingutere tuo alienum non Icedas. operationut
of thethe an with the common intereststream itself is interference

therefore, the actand, beingopposite riparian proprietor, prima' facie
an to be cast theonus seemsencroachment, upon partythe properly

obstruction.”it is not andoing it, to show that injurious

follow,If it tolaw, bythis of the seems analogy,we consent to view
of anthat the common interestwhat an interference with op-would be

anas interference with theregardedmust beposite riparian proprietor
or havewho, grant, acquiredinterest of by prescriptionthese plaintiffs,

for the use of their millsa flow of the waterright to the unobstructed
below defendant’s encroachment.the of thepoint

to calculate or ascertainLord It issaid,Cranworth impossible—“
inanyof theerecting buildingbeforehand effectbe themaywhat

course.”its naturalstream, so as divert or obstructto
“ an far intomake erection theIf side canthe on oneproprietor

from theneighbor doinghistostream, oppositewhat is there prevent
in favor of the argu-? said appellant’ssame that can beThe most

is aof damage questionment is, that of the probabilitiesthe question
a small ofveryonly portionof ifso, occupiesand thedegree, building

that it be dis-mayis so littlethe chance ofalveus, damagethe
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cannotBut this is an to which lordshipsregarded. argument your
¿ft%c % ■ffcifclisten.

“ river, amsaid,It in Then if I a stake in theargument,was put—‘ ’ ITo thisI the ?rights of the riparianwithinterfering proprietors
it might befurther,should de minimis non curat Butanswer, praetor.

a that improba­such not was an extremedemonstrated, case,in there
toresultingthere was an of any damagebut thatbility, impossibility

It for us tois, however, speculatefrom act.any unnecessaryone the
thisin caseanyon No thatsaysuch infinitesimal obstruction. one can

so small ashas isthe built into the riverthe extent to which appellant
Isoil,of a driven intobe,to like case stake the inappreciable.the

text-books, referred, atwefind in the cases or to which werenothing
ofI taken of And the cases thevariance with the view have the law.

citedv. byTown v. Menzies andAberdeen Farquharson Farquharson,of
in I thereforeClerk,the Lord Ch. J. are exact with it.conformity

hesitation, hadcome, to conclusion that the nowithout the appellant
hasbuild, built,of contract or to as heconsent,right, independently

into the the river.”bed of
WestburyAnd This a of considerablesaid,Lord is case very—“

thebecause, know,as far as I first decisionit will be es-importance,
that thean alveustablishing the encroachmentimportant principle upon

an or anmaybeof a of excomplained by adjacentrunning#stream
the thatnecessityadverso without of eitherproprietor, proving damage
it to thatsustained,has or that is be from cause.likelybeen sustained

that has at to the cited uponThe examination been the bar casesgiven
it hasof had led me to that notlaw, certainlythat the conclusionpoint

been established decisions. I have felt muchyet clearly by difficulty
it, because, a that nature is somewhatofupon undoubtedly, proposition

and subject byat variance the rules on thewith establishedprinciples
asam, however,civil law. I convinced it hasthe that the proposition,

laid in andbelow,been down the court it has received the sanctionas
inof in is isyour goodone that foundedyour lordships judgments,

sense, and to be asestablished matter of law.”ought
“It is wise, therefore,Ho concludes as follows: down thelayto

described,that even cannot begeneral rule, though damageimmediate
the actual loss cannot be if an obstructionthough yet,even predicated,

to whichstream,be made the current of the that obstruction is one
anthe courts asinjury of,constitutes an which take noticewill

a to have removed.croachment which haveadjacent proprietors right
“ In this maxim has the ofsense, Scotland,the been lawbyapplied

melior conditio have anthat est that wherenamely, youprohibentis,
others,in a certain of in commoninterest state withpreserving things

you,and one of has that in common Withthe who interestpersons,
it, youto melior say,est conditio that is todesires alter prohibentis;

ofhave ‘a to the state andright unpreju-preserve things unimpaired
in have thatwhich you existingdiced interest.”

find to assentourselves unable to these but we haveWe doctrines:
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of thebecausecase, not onlyto thedevoted so and timemuch space
doctrinestheits officers whombytribunal andexalted of thecharacter
the ques-ofthereason ofby importancehave alsoannounced,been but

tions involved.
suchof principlesIt is manifest that the practical applicationquite

thisofinterestsand manufacturingto therules be disastrouswould
to thevastof such importancethis countryandcommunity —interests
if notdemand,andas to requirewelfare and of the peopleprosperity

invasion;unnecessaryfromactive at leastencouragement, protection
Bickettofwith the doctrineif infor, the be established accordancelaw

onv. that a proprietornotMorris, inevitably follows, only riparianit
a prescriptivehas acquiredshores dam a mill-ownerabove the which

notstream, mayof theto the watersright maintain, therebycontrolling
of thethe watersland, therebyusingmake his ownimprovements upon

toas sensiblyan extentstream, alveus,or of to suchtheany portion
with piersthat nocurrent, follow, bridgedivert it alsothe must—but

much less thelaid wharf, boat-house,noalveus,and the noupon within
theor acrossin,mill-owner,dam an upon,of can be placedupper

byhis damstream, pre-haswhereon a lower establishedmill-owner
disastrous towoefullybemayeven thescription, though consequences

himtothe above, utterly insignificantinterests of the andproprietor
whose invaded.rights technicallyare

withIt can be appliedis difficult to such doctrineshowperceive
Scotland; havebut wea likecountryor topractical advantage safety

this whereland,them tono hesitation in tothe effortrepelling apply
adiverted, herebeflow, mayrivers whose abundant watersmighty

withoutonlynotlittle and a and and overlittle, again,there used over
ofand prosperitydetriment to but to the comfortindividual rights,

many.
tooin this countryA different rule has beencertainly applied —one

States, to bein our sistercourt, as alsouniversally recognized thisby
been found disadvan-yethas notthe of whichdisregarded, operation

of water abyor usethat no oftageous, occupationnamely, priority
estate,of his own affectslimitsmill-owner, a stream within theupon

mill inaerect and operateabove tothe of aright proprietorriparian
land, or to cultivatehis owna and reasonable mannersuitable upon

the waters of theor divertingor thereon, usingmake improvements
affects thesensibly rightstherebystream for that unless hepurpose,

an to hisand workswater, injuryof in ofsuch mill-owner the use the
mill.

obstruct, dimin-to change,It for ais riparian proprietorcompetent
orhis own theish, premises,of a withinor the channel streamdeepen

inthe water its ac-returnuse,of it to hemode applying- provided
at its accus-land the next proprietorcustomed channel on to the of

affects the enjoymentmateriallyand do thatnothingtomed point,
to theiraccording legalof the water theby adjacent proprietors,

rights.
use of thea reasonableIn makemayshort, every riparian ‘proprietor
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stream 251,over his land.running Washburn, Easements, 265,own
280.

“ * Bellows,What is a in v.J.,reasonable said Wald­use,”­ Hayes
“ron, conditions,44 N. H. such584, a ofmust depend upon variety

as the itsize and to canstream,character of the and the uses which
be or and,is is ofcase,of the it incapablefrom the natureapplied; ;being defined to that butsuit the vast of circumstancesvariety exist­
the rule is ofand and wantsflexible, changingsuited to the growing
communities.”

is inWhether the stream rightfuldiversion or interference with the
a particular whether, under allcase must the questiondepend upon
the useof not a reasonable of thecase,circumstances the it is or is

;stream toand, in that the extent of the benefitdetermining question,
the mill-owner, others, may,and of or to veryinconvenience injury
properly, be considered.

These of au­general weightsustained apropositions by greatare
; inthority others,for which cited thesee, opinionthe casesamong

of the 35court in v. v. Conn.Hayes Waldron;­ see, also, Seeley Brush,—­
419.

It Easements,Gale,seems to be Mr. in his work onconceded by
“that all the a naturalof on side haveproprietors rightthe banks each

to the Gale onreasonable of same stream.” Easementsenjoyment the
in(4th 210. thised.) inconsistency holdingWhether there is any

doctrine, Morris,and notalso that in case of Bickett v. isdeclared the
for us to in thatChancellor,determine. It is that the Lordobservable
case, of athat it is not a reasonable use riverunhesitatingly declares
for a one corner ofriparian building,to erect aproprietor permanent

2|-which shall stream. We shouldfeet into the channel of theproject
regard fact,this law.matter as a of and not a ofquestionquestion

remembered,These dams, onlyreservoir it will be were built some
six or anyseven not maintainedyears ago. byareThey prescriptive
right, nor which can conclude the of theby any grant rights defendant..
But they increase the and volume of water the defend­irponheight

land,ant’s and so must as an encroachment and invasionbe regarded
his thatupon which cannot be unless therights, upon groundjustified,

stream,such use isreservoirs, reasonable,of the means of these asby
was held in v. Co.,Drake Hamilton before cited.Woolen

this must be allowed toManifestly, doctrine of reasonable use work
both ways.

* use,And as to the doctrine of reasonable see Bassett v. Salisbury
569, Cutts,43 N. H. and v. N. H.Manufacturing Swett 50 439.Company,

The late theChief Justice Bellows not concurred withonly fully opinion
delivered in H.Mr. Bartlett Dr. Bassett’s case N.by (43Justice 569),
but drew a elaborate thesustainingmostup carefullyprepared‘and opinion

Reporter.same view.
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thecircumstances, fully byand so reportedIn of all factsview the
or thatfact,as matter of laweithermaster, find,we cannotcertainly

anland isof the defendant’sof alveus river uponthe diversion the the
diversion of theland, an unreasonableunreasonable of the oruse

thestream; is forunnecessary pur-but decision of this questionthe
of thisposes case.

the de­reason ofbyThe that theirplaintiffs, admitting damages
small, theybut to show thattechnical invasion failingfendant’s are

inconvenience, askwhatever, thehave sustained or evenany slightest
court, ofwayfor the of theextraordinary by injunction,interposition

others, and thebyto encroachmentsapprehended preventrestrain
.maythat result therefrom­possible damage

law areIt no manifest at not abund-byis means that proceedings
sustaineddamagessufficient forantly anyto thecompensate plaintiffs

ade-If such remedyreason of the acts whereofby they complain. is
ofthis court be slow toquate, by way injunction.would very proceed

it withthat, bydoes the court is vested statuteNeither follow because
or.almost an willinjunctionunlimited discretion in this particular,

hisnotgranted, onlyshould be even a has establishedwhere plaintiff
for in-law, veryand title but has recovered thedamagesat alsoright

invasion, the continuance of he seeks bill toby equitywhich prohibit
and restrain.

and,cases,in such in our judg­The the courtprinciples governing
in v.to are stated Wason San­ment, thepeculiarly applicable present,

H. Co.,N. v. 47 N. H. 426.born, 169,45 and Bassett Salisbury Manuf.
J.,Bell,In case,the authorize the court’ssays,former C. —“To

imminent ofinjunction,interference shouldby appear dangerthere
and of for which an atand not that actiongreat irreparable damage,

law would fullfurnish indemnity.”
remarks,case, J., grantIn the latter The toBellows, power—“

to asalways regardedhas beeninjunctions prevent injustice peculiar
andand It is technicalby arbitrarynot controlledextraordinary.
thebut the for is to consciencerules, its exercise addressedapplication

and sound discretion of the court.
“ ofnot be when the theOrdinarily right complain-it will exercised

; itdoubtful, at and even where hasant is and has not lawbeen settled
atthesettled, remedyso an not be wheninjunction grantedbeen will

or the-is not an nominalinjury merelylaw It is thatadequate. enough
an at law be main-mightis even actionoretical apprehended, although

it; this summaryfor to ofjustify power,tained but interpositionthe
whichand serious fordamage,must be to fearthere cause substantial

What shallremedy. injuriesof law furnish adequatecourts could no
the circumstancesas at must depend uponbe lawregarded irreparable

by darkeningastrivial, slightlyIf beof the case. theparticular injury
aof a river few incheswindow, uponor watera theneighbor’s raising

equityshore, damage,him or serioushis norocky doing appreciable
thein cases whereevennot, ordinarily, by injunction,would interfere

inis extraordinarythelaw;had for powerbeen atright established
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exercised,its character, and is to in of neces-be in casesonlygeneral,
andsity, when the court can that are inadequatesee other remedies

to do ;justice between the and to be exercisedeven then it isparties
with great care and discretion.”

In ofof The resultsupport manythese views authorities are cited.
all these is,considerations that the bill

dismissed.Must be

Wiggin.Smith v.

The street,owner of on Mlots, 6,two andNos.adjoining fronting5
the street,of on the.south Csoutherly bywhich—No. bounded5—Was
in to6,1833 No. from C streetconveyed “with ofright passage-way
the of store,” 6,rear the No.time a on ex­at that storebeing—there

back 20 at1860,45 feet from M street. 1833 to some feettending From
the rear end tovacant;of 5 and was evidenceNo. was there tending
show that athat the of No. usedduring period passage-way6occupants

No.across 5 from street line.C to the rear of their store on a particular
1860,In the defendant, 6, building-­the owner No. extended hisofbeing

on that lot rear,to the it had beenso as to obstruct the wherepassage
used,so lot,but still a the12}left at the rear offeet widepassage-way

sufficient,which the suitable,found tojury convenient,be reasonably
and for thenecessary grantedfor Avhicha of Avaspurposes right passage
from C street to the the inwhere rear of the store was 1833.place

Held, that the call of the deed Avas any passage-wayanswered by
from C street to rear 1833,the of the store it was in such as wouldas
be and itreasonably com-enient suitable for the for Avhich waspurposes
originally granted.

Held, also, that as the use was in accordance with thesubstantially
terms of the theit must be deemed been under andgrant, grantto have

adverse;not- and that no was therebyprescriptive right gained.
The main related the Theway.to obstruction of the writcontroversy

contained one for ancount to result from theindependent injury alleged
defendant’s eaves, ato which there was confession. Theoverhanging

eaves,returned a forjury verdict the as to the but onplaintiff the
other counts the verdict was for the defendant. It .was ordered that
each recover on hisparty costs the issues found in favor.

Case, SmithHarriet S. W. forby Charles obstruct-against Wiggin,
a which landing the had across the defendant’sway plaintiff by

10,it,a on for1860, building-store and theerecting September eaves
of filestore line the land.beyond the defendant’s over plaintiff’s


