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own he aloneland,discretion and in the that wouldclearingjudgment
be inliable this But if the can that the defend-action. proveplaintiff
ant heor thenassisted, directed,or or was aiding abetting,present
would is liable;be if that theliable but the is defendantonly ground
for relationNourse, of thebythe and carelessness of virtuenegligence

sub-contractor, to clearthem,between as the town andcommittee of
not liable.the land think he isby the at a then wejob price,specified

The made byso as the distinctionEnglish cases far togo ignore
theThomas, J., and drawin cases of railroads and other corporations,

oftheline class of cases founded relationclosely between that upon
ofcontractor and and founded thatsub-contractor, prin-the class upon

workmen, andand has ofagent, where the control thecipal principal
thiscan tendency is,I think the inthem atdischarge pleasure.

othernot railroads andcountry, to the distinction betweenrecognize
theonside,on one and individuals orcorporations private companies

other, cases,and of which wouldEnglishto the doctrine the lateadopt
far as itv. notRailroad, H., onlyoverrule Stone 19 N. soCheshire

stands theBush v. but far as it is sustainedSteinman, byalso soupon
erecting,of ofRichardson,doctrine Hillard v. 3 The caseGray.

estate,or a standsmaintaining, nuisance one’s realsuffering upon
ofits own or classes casesand there be other casesupon ground; may

that would inbe their character.exceptional
toBut seemsaside from the of andthese, agentdoctrine principal

thebe more and more and foundation forrecognized onlyas the true
of another.one for the acts or ofliability person negligences

discharged.Case

v. Gillett.Davis

be for therule,a to paidAs a sum of inmoney stipulatedgeneral gross,
a or securityan considered as penaltyof isnon-performance agreement,

thethe in whose favorparty stipu-for of such asthe payment damages
thebreach of contract bylation have sustained from theis made may

to recov-who claimson the partyIt will be incumbentopposite party.
so consideredthat weretheyer the sum as to showliquidated damages,

and theby contracting parties.intended
”“ firmlyholden and boundA, himself to bebond,hisby acknowledged

“ of the bondB The conditionin of one thousand dollars.”to the sum
a certainin a business withinnot specifiedwas that A should engage

andtime place.
the parties,ofthe intentionconcerningof evidenceIn the absence any

asbe regardedone thousand dollars tosum of wasit was held that the
a and not as damages.penalty, liquidated
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was as follows:whichbond,founded the defendant’sDebt, upon

Keene,Giliett,EL ofthat OrvilleI,all men thesebyKnow presents,
untoboundand. standCheshire, firmlyin of am holdenthe county

thousandof oneDavis,L. in the sumaforesaid,"William of Keene
him I myself,to bindtrulyto the whereof well anddollars, payment

administrators, firmly theseby pres-andmy heirs, executors, assigns
May,ofdayseal and dated thisents. Sealed with my [eleventh]

such, that whereasA. of this isD. 1866. The condition obligation
andtools,of his goods,the said Davis has said Giliettpurchased the

Keene, andattrade,in of hisstock and the will establishmentgood
hereafter, for ten yearsthe that will notsaid Giliett has heagreed

Davis, carry on,written consent of the saidnext without theensuing,
in at said Keene:—at,work interested the stove or tin businessor be

withif and his said agreementNow the said Giliett shall keep perform
dur-said inDavis, any waythe said shall not at Keene hereafterand

or tinin the or sale of stovessaid term interested manufactureing be
Giliett,in said Keene saidware, byor the business carried onlately

saidto and controlbut shall and the said Davis havesuffer allow
time, thisthereof, obliga-said thenbusiness and the willgood during

full H. GILLETT.void,tion to be otherwise in force. O. [Seal.]
inand ofSigned, presencesealed delivered

W. B. Downer,
Foster.S. C.

moved forA the anshown,breach of the bond beenhaving plaintiff
bond,infor full of mentioned the being,execution the amount the sum

contended thatas he The defendantcontended, liquidated damages.
for actualchancered, to theonlythe bond is to be and execution go

; to which hemotion was deniedsustained. Thedamage plaintiff’s
the court.and of reserved for wholethe law wasquestionexcepted,

Faulkner, for theWheeler & plaintiff.

is, that ait, this, beingas understandposition,The defendant’s we
10, 213,of sec. ch.bond,a is thegoverned bysuit upon provisions

Stats.; if motion wasand, correct,this is the plaintiff’sGen. position
v. 11in Chamberlain Bagley,overruled. But the decisionsproperly

Mead,v. Wheeler,and234, 275,N. H. Brewster v. 13 N. H.Fdgerly,
same351, statutoryall thesubstantially pro­13 N. H. were made when

counsel,of nor in;in invisions were force and neither the arguments
to.advertedof are those provisionsthe the different judges,opinions ”“not bondsin cases wereThat instruments declared on thesethe
inthe statute thenomission, becausecannot be the reason for this

t£bonds, articlesbesideLaws, 511,N. H. sec. specified,force—1 p. 13— ”;or-othercovenant, obligation, specialtycharterof agreement, party,
declared wereuponinstrumentsand, cited,in first two cases thethe

sumtheto recover; broughtin last action wasand the thespecialties
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named theby asparties fordamages the of articlesnon-performance
of agreement.

In our view, the true of is,the law thatinterpretation whenever,
examination ofupon instrument, it shallany that the sumappear

therein named as fordamages the of thenon-performance agreement
therein contained was intended as a or inforfeiture, such casepenalty
the court will render due;for suchjudgment amount as is equitably
but whenever it thatappears the themselves haveparties liquidated
the the courtdamages, will not assume to make a fornew contract
them, but will enforce that which they byhave made rendering judg-
ment for the sodamages liquidated.

The statute was not intended to be the of a new rule ofadoption
construction, but a confirmation and authoritative announcement of
rules already andadopted the courts.promulgated by

If this correct,view is the inonly the casequestion is, whether the
sum in thenamed in suit is toobligation be as a orregarded penalty,
as liquidated damages. the rules ofFollowing construction laid down
in cited,the three cases there can nobe doubt that sumthe named in
the bond should be astreated damages, thatliquidated because plainly

to have beenappears the intent of the and the ex-parties; plainly
intention of inpressed the aparties, case free from orfraud, illegality,

Mead,must Chamberlain v.prevail. Brewster v. v.Bagley, Bdgerly,
cited; 302;Wheeler, before Jones,v. 1 v.Bingh. GammonBeilly

Howe, ;2 v. ;250 Gowen 3Shep. 273Gerrish, v.Shep. Maltby,Knapp
587;13 32;Wend. Fletcher v. 2 T. B.che, Pierce v. 8Fuller,By

Mass. 223.

Lane & for the defendant.Healey,

contracts,In all the intention of the as inferredparties, fairly from
itself,the ofterms the contract aided ofby the cir-light surrounding

cumstances and well law,established of is to Thisprinciples govern.
bond,suit is a with a condition toupon be void on the andperformance

ofnon-performance certain sum inthings. The named a bond is
usually and tounderstood be a and thisstrictly penalty,denominated
case seems to have no to take it from that ofprovisions rule interpreta-
tion. But we that the of andsuppose the statute the inter-provisions

Blaisdell,to it in the of v.pretation given 78,cases Blaisdell 14 N. H.
Buxton,and v. 393,Philb'ich 40 N. H. decisive of this Theyare case.

seem to be in and inprecisely the those cases ispoint, reasoning
to theentirely applicable one under consideration. We do not think

the cases—Chamberlain v. 11 N. 234,H Brewster v.Bagley, Bdgerly,
275,13 N. H. v.Mead 13 N. H. 351—at allWheeler, like the case at

bar, or at all in for bonds,the These were not norpoint plaintiff.
bonds,contracts with conditions in the nature of but contracts inwere

which the defendants to in con-a certain sum certainpromised pay
;which and the court held thattingencies, happened very theyproperly

were to theirbound contract.perform
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histo the plaintiffJ. In this hasFoster, givencase the defendant
which, acknowledgedin havingbond in a form very commonly adopted,

thou-in the sum of onehimself to holden and bound tobe the plaintiff
having agreed,sand effect thata condition to thedollars, he recites

hethings, stip-for a to do certaincertain valuable notconsideration,
condition, the obligationulates suchthat, the ofupon performance

shall be void.
a law-It doubted, incorporatesis not nor that the conditiondenied,

ful atbe enforcedmayand the of whichcontract,proper performance
; a for thesecuritylaw and to bethe bond is intendedunquestionably

ofperformance the defendant’s covenant.
arean instrumentThe to the construction of suchrules applicable

Mr. Sedg-bydefined with and ascertainty,tolerable are well expressed
in other text-in aswick, anyhis treatise on the Measure of Damages,

collected,book in have beenwhich authoritiesthe this subjectupon
arranged, and discussed.

to be deducibleThe finds andlearned author certain rules principles
infrom involved thethe very numerous theadjudications subjectupon

present inquiry.
of theis,The of language agree-substance these that theprinciples

ment called toconclusive,is not the of the tribunal putand that effort
a true intent of theconstruction it will the par-be to ascertainupon
ties, and to effectuate that intent.

In byorder to do courts will controlled termsabsolutelythis not be
that atto but will be lib-may meaning,seem be in theirquite definite

ato and a to beerty consider a in bonddeclare sum mentioned penalty,
even it and vicealthough may damages,be denominated liquidated
versa, if manifest to theoppositethat a constructionjustice requires
expressed of the instrument should belanguage adopted.

In couldcases, certainlysuch they not)the court do not assume (as
to make a new conclude that thetheycontract for the butparties;

theirparties have andincorrectly inconsiderately expressed intention.
to it.court, intention,The and then effecttherefore, giveascertain the

From all the it that thecases, general disposi-seems to be manifest
tion in aof the in the sumcourts this is tocountry regard expressed

condition,bond as a the andor ofpenalty for thesecurity performance
not as notin haveliquidated cases where thedamages, parties expressly

other; therefore, ifand,declared it to thecertainlybe the one or the
that it shall beagreement bond,assumes form a conditionthe of with

void an act,the of theupon orperformance non-performance prima
is in-mentioned thereinis, that the sum ofpresumption moneyfacie

;tended and thisas a and not asmerely security damagesliquidated
will stand until considerations.by very strongcontrolledpresumption

intrue,It is characterthat where the condition is of the expressed
un-this instrument, altogetherfor a of aredamagesbreach which the

toreadily regardcertain and inclineindefinite, the court would more
of,sum amount whichthe named in the bond as liquidatedthemoney

for a failure tothe damageshad to as theparties agreed regard
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thebut where'condition, security;the than as mereperform stipulated
un-ofthe usebyto their intention certainparties have omitted make

judicialso renderequivocal which would bind them (andexpressions
toseemsrulegeneralof their theinterpretation language unnecessary),

be as liquidated.that the will not be consideredsettled, damages
ofout of the operationWe see no sufficient to take this casereason
toit; have been unablethe and werule, as we havegeneral expressed

infind contrary, sup­with it. On theany cases in conflictreported
of Dam­of the Measurerefer to onport views, may Sedgwickthese we

Benschoten, 12notes; Esmond v.ages 452-486, and Vanpassim,
2; Weldon,v.365;Barb. v. Wheat. 13­Sandiford, 7 AstleyTayloe

M.Green, 16; v.;Bos. & 6 Ves. 815­ PricePul. 346­ Street v. Rigley,
Weld,v.354; 216;& 6 B. & C.346, Penton, HigginsonW. Davies v.
Jur.,260;165; Edick, Eq.14 v. Barb. Story’sRichards 17Gray

1318; Damages;tit.sec. Law Dic. ed.) LiquidatedBouv. (14th
97; and156-164,3 Pars.Smith v. 24 Vt. Con.Wainwright, passim,

Mar­in Mr. Ch. J.notes; 13,Wheat. whichSandiford,v. 7Tayloe
“ inmoneyofshall In a sumgeneral,the following language:uses

is consideredof an agreement,to for thegross, be non-performancepaid
damagestheof is to coveras a whichlegalthepenalty, operation

sus­havemade, maythe isin favor stipulationwhich the whoseparty,
not,It willof contract theby party.tained from the breach opposite

incum­it beas and willliquidatedof consideredcourse, damages;be
sowereas that theythem such to showbent on claimsthe whoparty

contractingtheby parties.”considered
N. H.11v.in Reports­ Bagley,The ourcases own —­Chamberlain

13 N. H.275, Wheeler,13 N. H. and Mead v.; v.234­ Brewster Edgerly,
areviews, moreover, sup­which,in with these351­—­are not conflict

14 N. H.Blaisdell,Blaisdell v. 78.byported
thebyin determinedof the bond suit isof constructionThe rule
tolaw; this Statethe statutes of (referredcommonof theprinciples
ofto enforcementonly the practicalreferencehavingthe plaintiff)by

receivedand haveintent shallits true purportthe afteragreement,
10.Stats., ch. 9 and213, secs.Gen.interpretation.judicial

wastrial termthat thethe atrulingtherefore of the opinionWe are
assumfor suchis entitled to judgmentand that thecorrect, plaintiff

submittedsuch as bedue, mayevidenceuponshall be found equitably
to court.the


