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if notsuch bethat returnimplication providessolved,” by necessary
shall be dissolved.filed, it

the cred­attachingthis result is a hardship uponIf said thatit be
Gilchrist, in v.J., Youngfurnished Walker:itor, bythe answer is

"­ his agent;his was entrusted tocare of rightsThe [the defendant]
ofanyconducted ás to sacrifice those rights,if that have soagentand
follow,him. It does not becausehas his remedy againstthe creditor

of mustthat benefit the attachmentmaintained,this suit be the[can]
lost.”be

the findingmust be for to theaccordingThere judgment plaintiff,
of the court below.

Blaisdell v. Harris.

the termfor the case was transferred to the lawAfter verdict plaintiff,
full thebench,consideration of the takenexceptions bythe uponfor

term,in the de-defendant. While the cause was thus thelawpending
Afterward, overruled,thefendant died. defendant’s exceptions being

held,that the should have as of termit was the whenplaintiff judgment
rendered.the verdict was

case—Joshua S. Blaisdell David G.In this Harris —a ver-against
term,atdict was rendered for the the trial 1871.plaintiff September

A was made the asideby verdict,motion defendant to set the upon
;the of andcourt,to the and for other theruling reasonsexceptions

term, 1872,heard at the law and this court set-July havingcase being
on the case in favor of the thetled the questions arising plaintiff, plain-

moves for on the as of a totiff now verdict time thejudgment prior
andof the defendant at this after the rendi-decease term),(suggested

verdict.tion of the

&C. E. for theD. Rand,W. plaintiff.

H. A. asby Bingham,The motion was resisted friends of theG.&
court.

law,At the of a sole defend-Foster, plaintiffJ. common death or
suit;the as abut,final would abated ruleant before havejudgment

itwas found often to became inworkrigorous injustice,so modified
aiidand to several limitations.subject exceptionspractice,

law, andAnd it is now well established at common indepen­
andstatute, theauthority by generalof the conferredspecialdent

3, Hil.,of of the courts 4 Wm.English 4),rules practice (Rule
forthat it shall or ait is be “the courtcompetentwhereby provided
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“to order ajudge judgment tunc,to entered nunc that ifbe eitherpro
adie', after special or and timeparty case,verdict special pending the

taken for or aargument thereon, or on motion in arrest ofadvising
or for ajudgment, new trial, death,be entered after hismayjudgment

as of inthe term which returnable,the or wouldwas judgmentpostea
otherwise have been fromgiven tunc,nunc the delay arisingpro —that
the act of the court not turn to the ofmay theprejudice party.”

“The ofgranting is, cases,leave so to in all dis-enter up judgment
;in courtscretionary the and abeing indulgence,matter of havethey

sometimes time,refused to a ofallow it after considerable wherelapse
the delay has been to the or his 2owing attorney.” Tidd’splaintiff
Prac. 932, 933, ed.;and notes 3d Am. 3 Chitty’sto Gen. Prac. 101.
Tidd of a case, terms,or thosespeaks special usingverdict special

indoubtless, a technical asense, as to verdict or case byapplicable
which the facts are on lawrecord and the submitted to theput the

but ajudges; the of court to nuncauthority judgmentthe order pro
tunc is not limited,thus toas will be seen reference numerousby
cases, but to andwhere of aapplies any gen-case the effectoperation
eral verdict are the transfer of the casesuspended questionsby upon
of law.

It need be and limitedhardly remarked that rule are notthe practice
to the case of judgments judgmentsbut to renderedverdicts,upon

theupon nonsuit, default, anyat of thepleadings, upon stageor cause.
Thus, in for defendant’sjudgment demurrer,the theplaintiff upon
“ 'advise,it was .that since took toalleged the time which the court

dead;the defendant in error was and they theytherefore thatprayed
tunc,entermight the nunc was done in ofjudgment as the casepro

accordingly.”v. Delander,Baller Trin., R.,1 in B. was orderedGeo., which
Wane,v.ber v. 2So,1 Str. 426. in Str.Astley Reynolds,Cum­

917, the had and the theplaintiff judgment; dying pendingdefendant
argument, was to tunc.ordered be entered nuncjudgment pro

In 1002,Blewett v. 4 Ad. & El. the obtained aTregonning, plaintiff
verdict; but a trial,the defendant a nisi for new whichobtained rule
after the of a the theyear was After oflapse discharged. discharge

died; throughrule the indefendant but cause still remained courtthe
terms, costs,two to of faultthe taxation noowing delay byoccasioned

thatin to The court orderedparticular being theimputed plaintiff.
was made,to be entered nunc tunc. A similar orderjudgment pro

similar Ad. & El.circumstances, Rees,under in Evans v. 12 167.
In 4 notCobden, 486,Green v. Scott it was court willsaid, —“The

of him onthe the of a obtained adeprive plaintiff byfruits judgment
case, defendant,and determined after of thespecial argued the death
four of his andthough terms have the timebetweenelapsed obtaining

entering unless it shown the defendant’sup judgment, be that estate
suffered byhad theprejudice delay.”

Goodwin, said,­620,In v. 1 ThereJ.,M. & C.Tindal,ScottKey —­“
that,it laidmanyare cases has down when the proceedingswhere been

nothave been the the the shallby itself,act of courtstayed parties
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acase, defendant obtainedIn the thebethereby presentprejudiced.
he would have had judgmentverdict. If all had regularly,proceeded

succeeding Thefirst of the term.daysafter the of the fourexpiration
stood,in the causecourt, from the circumstances whichpeculiar

tounjustfit to the It would be manifestlyrule.thought suspend
in theof the demiseallow the to take defendant’sadvantageplaintiff

interim.”
373, IGarrow, said,­v. 372, B.,1 & J.In Lawrence Y.Hodgson, —­“

courts have per­understand which theperfectly the principle upon
in theyafter whichmitted to enter theup judgment, periodthe parties

incould so has when the delay originateshave donelegally elapsed,
beenand, mightthe for the havecourt, delay,but which judgment

a from termentered. When case stands over for argumentregularly
fortenn, court,to of in the oron account of the businessmultiplicity

to beof notintricacyfrom the the thejudgment, question, party ought
to enter his judg­that but should be allowedprejudiced by delay, up

facts,Nomeet of suchment to the the case.retrospectively, justice
instance,in ishowever, delayexist this and the imputableparticular

Theto of the interested in the judgment.alone the laches party
does torule, therefore, which the former cases notregulates apply

this.”
of702,Taunt. in thev. 4 was referred toDay, argumentCopley

case,and it to andLawrence v. was held to be thatHodgson; applicable
an for the anddecision. in v.authority But, authorityits Copley Day,

tuncof the to order of a nuncpractice entrycourt the judgment pro
was that effect denieda motion to wasdistinctly recognized, although
in case, because had taken to enter upthe no beenparticular steps

for the defendant until more than two after thejudgment years plain­
time,no beendeath,tiff’s thatproceedings having, during depending

in court, and the as Lawrence v.being attributable, Hodgson,indelay
to the laches of the himself.only party

970,& enterRobertson,In Co. v. 3 M. G. S. a motion toFishmonger
nunc the of the laches of thedenied, groundtunc was oniudgment pro

in that motionthe motion. It that case themaking was heldparty
court,is thedelay bywould be allowed whenever occasionedthe

“ aliter, if doubt as to form.”of orsuspended by negotiations parties,
theIn v. 8 the motion was allowed whereBridges 29,Bing.Smyth,

an award.had been a motiondelay by touchingoccasioned
where, death,It was also on the defendant’sallowed demurrer after

reserved;the of the of andstate list thedelayed argument questions
Q.in v. it denied in v.Williams, ;also Miles 9 B. 47­ and was Vaughan

Wilson, had been caused theby4 where theBing. delayC.),(N.
v. it that406,and in 12 C. B. was heldplaintiff; Tranah,Freeman

nunc tunc after of defendant cannot bejudgment death thethepro
in unless iscase, delayentered after the time allowed thelaw, anyby

the act of the court.
are is alsoThe which cases basedforegoingtheprinciple upon

v.in 2 & and535,v. M. W.recognized Audley,Lanman Lord Wilkes
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J.,;­ 1, Grose,5 & &Perks, M. G. 376­ in Mara v. 6 D. E.Quin,—­and
ansays,­ this is an to á againstamendThough application judgment—­“

nuneitexecutor, is like the common case of aentering judgmentup
istunc, which donepro perpetually.”

Such to therule and in if turnbeing Britain,the Great wepractice
that,decisions of the findAmerican courts this we shallupon subject,

numerous, uniform.although the to betheycases not seemreported are
forIn v. Wilson, 393,7 after and a continuanceMass. verdictPerry
theofand asadvisement, the defendant was rendereddied, judgment
de-former wasterm, Parsons, C. an actionJ., observing that where—

carelayed for takethe convenience of the court, wouldthey always
that no suffer suchparty by delay.

In Patterson 144,v. 14 Mass. a trusteeBuckminster, where supposed
answered in an wasmanner, and a further examinationunsatisfactory

submit,—ordered justicebefore a of to which he refused tothe peace,
defaulted,and, before hadterm, defendant,the who beenensuing the

and bothtrustee,the exe-died, court entered andjudgment gave—the
cution, as of term,the former the trustee.against

In inLowell, 170,Currier v. 16 a hadPick. verdict been rendered
favor of inthe an action the for sustainedplaintiff against injuriescity
in his and A mo­person of aproperty by reason defective highway.
tion trial,was made the a com­by defendants for new and theafter
mencement the hear­of ofensuing court,law term the but before any
ing was had the tomotion, the The courtupon died. refusedplaintiff

action,dismiss and, trial,the the motion for a newupon overruling
ordered to be term.judgment as of trialentered theup preceding

J.,Putnam, Practice,after from Tidd’s wereciting the whichpassage
have thisquoted continued,in can beopinion, and although there—“
no for the hearappearance deceased,who has the courtparty willyet
from itsany of as toofficers,one as an amicus curice,any'suggestions
the merits.” The following cases are cited as thesustaining opinion
of 187;case,the court: 1 Salk.Woodward,Leon. Oades v. 1Ilsley’s

462;;87­ Jackson,v. 1 Sid. Tookerv. Burr.Duke 1Crispe Beaufort,­ of
;147­ Norwich 4v. Burr.Mayor 2277.Berry,of

1842,It is true that is inauthority ofexpress given by statute
115,andMassachusetts, courtsby Statutes,General ch. sec. to the4,

“ “to term,”enter as of of a theirany judgment any day former at
discretion, it;” J., inbut, Metcalf,whenever saidjustice requires

“Worcester, 62,2v. Cush. com-Springfield we are of that theopinion
mon law authorizes us to the thejudgmententer as of term when

was rendered.”verdict
In York, rendered,New after ofverdict and thebefore the decision

trial,on a Acourt motion for a new one of two defendants died.
trial refused,new the tobeing enterplaintiff was'permitted judgment

both defendants as of term ofagainst a the death of onepreceding
Durham,them. v. 12 Wend. 245.Ryghtmyre

In inMaine, after verdict his favor and before thejudgment, plaintiff,
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asorderedin wasJudgmentclausum died.trespass quare fregit,
Bolster, 6v.of the term when the verdict returned. Goddardwas

Greenl. 427.
diedtrespass,In ofConnecticut, the in an actiondefendant,where
of aafter trial and the and theduring pendencyverdict for plaintiff,

that, fortrial, the rulemotion for it was heldby the defendant a new
for thesuch motion be entereddischarged, mightbeing judgment

v.Collinsof in returned.plaintiff as the term which the verdict was
Prentice.

ininstancesof theWithout further to thereference particulars
of athe deathwhich has aftera nunc tunc been enteredjudgment pro

of theandit is sufficient to that theparty, say authority practice
18v. Congdon,courts infully recognizedto that effect are Spalding

600; 3 Har­Tomlin,; Corbin,Wend. 18 Den v.543­ v. Wend.Gilbert ­
;33­14;rison 33 N. J.R. R. Co. v. Ackerson, (Law)ErieJ.)(N.
;Ala. 445­110; 37Sanford,Pool v. v.Loomis, 5 Pike Womack(Ark.)

United;Small court of theDouthitt, byv. 1 Kan. 335­ and the supreme
1;in 3 411­ and v.States, Smith, Brignardello,v. Pet. GrayClay

orderWall. in tuncsaid,latter it was nunc636, which case pro—“A
is act of thefrom theadmissible, the has arisenalways delaywhen
court.”

nowquestionin of thedecision, State,We have no direct our own
us, is in Bank v.before but clearlythe principle recognized Strafford

324,2 N. of theCornell, Woodbury, J.,H. in the factsrecitingwhich
case then was entered herecourt, says, upbefore the The judgment—“

interm,as of casesusagethe to the establishedpreceding according
Bl. says,of that 3 Com. 383. And heagain,kind,”­ citing —“In—­

verdicts,in in ofEngland, where, the caseordinary practice judgment
and isterm,is not subsequentrendered till after the fourth of theday

then entered of term to it an earliergive operationas the preceding
to avoid thatas is neverbetween the the defendant permittedparties,
wasjudgment agreedof true time whenevidence theoperation, by

indefendant, move arrestThe is for the benefit of the todelayupon.
in mo­trial; unsuccessful suchand,of or for a new whenjudgment
so that thetions, tunc,is nunctlxe enteredjudgment properly pro

entered, it; and so shoulddelaynot suffer the whenmay byplaintiff
designtheto the elseevery veryso betweenoperate purpose parties,

Woods, in Par­And of J.,of be defeated.” the dictaentry maythe
466, of theclearlyv. 26 N. H. thevery opinionker indicatesBadger,

an of the kindin to issue orderauthoritycourt that was vested them
andshown,will,now He The court on causesays, goodfor.prayed —“

of actual rights,for of and the orderthe justicepromotion protection
term,in aterm,as of a a anterior todaya be entered orjudgment to_

willis And the so enteredthat on which the order made. judgment
“ Such an orderfrom the indicated.”daytake effect relationby

or default,verdict orcould not be made until afterclearly properly
the toother record of indebtedness, entitling partyconfession fully

judgment.”
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Any which of for ad-delay was occasioned the transfer a canseby
visement after verdict, a who is no*tupon byproper proceedings party

fault,in but is in ina manner the defendant thisseeking rightful (as
cause,case the full and his is deemedwas) ultimate consideration of

the andact of ofcourt,the in decision thedelay whether fact the
questions business,transferred is byretarded a of orby onlypressure
the of time between the trial and thelapse law term.

It need be that if act ofhardly delay byremarked is occasioned the
a inparty, such takeany sense, will be toproper party permittednot.

act,ofadvantage his own for aand an orderthereby judgmentprocure
as of ; verdict,a termprevious but a has obtained awhenever party
or in case of nonsuit or so that he is entitled to adefault, judg­justly

andment, is caused for reasons thedelay concerning partywhich
for a tune in.moving court,mine is not in the thejudgment fault,pro
ofexercise a sound and ordi­discretion and to may,promote justice,

will,narily back to the when the beengo time havejudgment might
onrendered ifverdict,the no motion had been made which prevented

it, and order a as of under­judgment such That the legislaturetime.
stood that the court to in withorder accordancepower judgmenthad
the motion us,now before is from thevery manifestclearly provisions

“of section 39, 205, Statutes, ifchapter judg­General which is that
court,ment for the is as of arendered direction of theplaintiff by

* *term,previous attached shall until the ex­be holdenproperty
ofpiration thirty days from that date.”

Not to exercise such and in bediscretion this'case wouldauthority
to manifestpermit to be hadinjustice done. The plaintiff prevailed
with toregard the merits of his to aand was entitledcontroversy,
verdict, andjudgment, thereon,execution to be satisfied by levy upon
property attachment,secured by his for the of courtbut thedelay
in the consideration of to de-verdict theexceptions suggested bythe

andfendant, found to groundless.be
be,The result will ofnot to withdraw anfrom the creditorsgeneral

insolvent forestate fund which a to aany they relyhadupon right
rata distribution, for, as fundto this there was no suchpro plaintiff,—

to which he should be of ourresort,to law notcompelled policy—the
but fordiscouraging promoting securityin thediligence obtaining

attachment,debts by the Otherto exclusion of less creditors.diligent
ofcreditors the defendant heard thatdeceased will not be to complain

the has have,used more andplaintiff than obtained adiligence they
judgment, while tothey credit,were content the defendant’srely upon
without et sub­seeking non dormientibussecurity. Vigilantibus jura
veniunt. See Gold,v. 9Grosvenor Mass. 209.

A offriend the court that motion should not besuggests granted,the
because, 34,by 205,the of Statutes,section Generalprovisions chapter
the plaintiff’s defendant,attachment was dissolved ofby the death the

estate;Iris estate to an insolventbeing decreed be administered as
but it is clear that this has to casesentirely statute reference pend­

ating the todefendant,decease of the and not casesdoes apply
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v.decease. Waittthebeforewhere has renderedbeenjudgment
H.43 N. 163.Thompson,

tune, stands innunc proforThe orderplaintiff, by judgmentthe
the deceasebeforea judgmentthe of a obtainedposition havingparty

H. it was held461,N.6Stark,v.defendant;of the in Bowmanand
debtor afterof thedeaththat an thebyattachment is not dissolved

in­notwasThe statutedie insolvent.judgment, mayhealthough
injustice.totended and not promotewill be construed

as of theverdict, Septem-Let the theorder issue for uponjudgment
ber trial term, 1871.

Sterling v. Warden.

in aThe and had thekept post-officehad beenplaintiff postmaster,
de-room set in his own Thedwelling-house.for thatapart purpose,

fendant, and of a newly appointedas the servant assistant post-acting
master, the under orders from hisentered the so kept by plaintiff,office

&c., to thefixtures,furniture and belonging gov-to theprincipal, remove
ernment, such ofMeld, entry byto the new office. that being, authority

batteryandlaw, an an assaultabuse of the asauthority, by committing
wife,the effectto make theon and his have theplaintiff originalmight

and albthe defendant a initio.entry trespasserwrongful,

Warden.Trespass, K. Alexander TheagainstNathanielby Sterling
thefirst count the of plaintiff’s dwelling-andalleged breaking entering

and hishouse, 1869, the wife.July 30, and an assault upon plaintiff
The thirdThe second an on the countcount assaultalleged plaintiff.

Plea,an on the issue andalleged assault generalthe wife.plaintiff’s
a justification.

of theThe his into said close plaintiffdefendant entrancejustified
athe wasthat the room into he enteredupon ground publicwhich

afor time topriorby longthe aspost-office, postmasterkept plaintiff
hadassault;and at the that one Gilchrist beentime of the alleged

such,as and that heand wasappointed postmaster, duly qualified
ofon furniture and fixturesentered said close said theday to remove

thatthe to had for purpose;another which hepost-office preparedplace
“ Gilchrist,saidand that and direction ofdefendant, at thethe request
on,as his for the ofservant, &c.,and did, purposeto said post-officego

aforesaid, for the otherGilchrist, as andaiding and saidassisting the
matterand mail whichanyfurther obtainingof andpurpose getting

said defendant.”office, him,then and for thein saidmightthere be
as“And building,at said post-officethat when the arriveddefendant

saidin and aboutheaforesaid, post-and all that wasduring the time


