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v.decease. Waittthebeforewhere has renderedbeenjudgment
H.43 N. 163.Thompson,

tune, stands innunc proforThe orderplaintiff, by judgmentthe
the deceasebeforea judgmentthe of a obtainedposition havingparty

H. it was held461,N.6Stark,v.defendant;of the in Bowmanand
debtor afterof thedeaththat an thebyattachment is not dissolved

in­notwasThe statutedie insolvent.judgment, mayhealthough
injustice.totended and not promotewill be construed

as of theverdict, Septem-Let the theorder issue for uponjudgment
ber trial term, 1871.

Sterling v. Warden.

in aThe and had thekept post-officehad beenplaintiff postmaster,
de-room set in his own Thedwelling-house.for thatapart purpose,

fendant, and of a newly appointedas the servant assistant post-acting
master, the under orders from hisentered the so kept by plaintiff,office

&c., to thefixtures,furniture and belonging gov-to theprincipal, remove
ernment, such ofMeld, entry byto the new office. that being, authority

batteryandlaw, an an assaultabuse of the asauthority, by committing
wife,the effectto make theon and his have theplaintiff originalmight

and albthe defendant a initio.entry trespasserwrongful,

Warden.Trespass, K. Alexander TheagainstNathanielby Sterling
thefirst count the of plaintiff’s dwelling-andalleged breaking entering

and hishouse, 1869, the wife.July 30, and an assault upon plaintiff
The thirdThe second an on the countcount assaultalleged plaintiff.

Plea,an on the issue andalleged assault generalthe wife.plaintiff’s
a justification.

of theThe his into said close plaintiffdefendant entrancejustified
athe wasthat the room into he enteredupon ground publicwhich

afor time topriorby longthe aspost-office, postmasterkept plaintiff
hadassault;and at the that one Gilchrist beentime of the alleged

such,as and that heand wasappointed postmaster, duly qualified
ofon furniture and fixturesentered said close said theday to remove

thatthe to had for purpose;another which hepost-office preparedplace
“ Gilchrist,saidand that and direction ofdefendant, at thethe request
on,as his for the ofservant, &c.,and did, purposeto said post-officego

aforesaid, for the otherGilchrist, as andaiding and saidassisting the
matterand mail whichanyfurther obtainingof andpurpose getting

said defendant.”office, him,then and for thein saidmightthere be
as“And building,at said post-officethat when the arriveddefendant

saidin and aboutheaforesaid, post-and all that wasduring the time
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saidoffice Gilchrist in forbuilding, was and said theabout building
and was inengaged said andpurpose, removing furniture, articles,

as aforesaid.”things
As the assaultto the andupon plaintiff wife,his the defendant

demesne;son assault and to lastthe thepleaded replied,plea, plaintiff
other thatthings, the defendant force wasamong used more than

self-defence,in and in thatnecessary Issuestheway injured plaintiff.
thesejoined upon pleadings.were

variousThere were other pleas which, the evidence and underupon
ofrulings court,thethe became immaterial.

thatThe claimed not,the defendant did in faith or inplaintiff good
fact, enter said either aspost-office, the or servant saidofagent
Gilchrist, or his order orby direction, for the of thepurpose removing

or same,furniture fixtures from the or for ofthe obtainingpurpose
mail matter which then andany might him,inthere be said office for

in and fact,truth in saidthat, said'but defendant entered premises
intent and for thethe sole ofwith kick-purpose assaulting, beating,

and otherwise abusing the anding, plaintiff his wife.
ofThe evidence threatsplaintiff defendant,offered made inby the

1869, that kickhe wouldFebruary, the defend-which theplaintiff,—to
; admitted,but the evidenceant wasobjected the defendant excepting.

Warden, defendant,the was a inwitness of,chief. He was inquired
cross-examination, as toon the state of between himfeeling existing

at the time of the affray trial;and the andplaintiff, at the time of the
that, at theand he stated time of the and also at time ofaffray, the

didtrial,the he not like the butplaintiff very well, not,that he had
occasion,on either hostileany very him.feelings towards The plain-
for ofthen,tiff the purpose witness, andcontradicting this also for

of onthe maliceshowing the of the atpurpose part defendant the
of the offeredaffray,time evidence that affraytheshortly before the

haddefendant called a aplaintiff liar,the d—d liar, a a d—djackass,
and a d—dthief, scoundrel,a andforger, that him hardcalledSterling

names, and twitted him of his father’s meannesses and crimes.alleged
Warden admitted that onthereupon one occasion he had suchapplied

to the and offered to an ofepithets plaintiff, go into theexplanation
for the ofpurpose showingcircumstances that he had prov-sufficient

theand that on thatocation, plaintiff occasion towas more blame than
;was but courthe the excluded such and the defendantexplanation,

excepted.
allIt' that the thattime at saidappeared the defendant was post-

there,andoffice when he arrived the said Gilchristbuilding, was
for the of the furniture and fixturespurpose removingpresent belong-

to the froming post-office department that to the new roomplace
also,had forwhich he the It saidprepared post-office. thatappeared

had theGilchrist defendant anappointed assistant underpostmaster
himself, defendant received nohaving commission or written—the

from but all hisany one, from theauthority derivedauthority was
of theverbal that the defendantmerely appointment postmaster, —and



199v.V STERLING WARDENJuly,

instructedcourtTheliad taken oath of as such assistant.tlie office
a publicwaskeptin wasthe that the room which thejury post-office

theretobelongingmatterso as and the mailtheplace, long post-office
had, allin otherthere; withwas and that commonthe defendantkept

that,andcitizens, a to it a lawful and proper purpose;enter forright
obtainingif ofthe said for thedefendant entered said office purpose

in hefaith,him, if, goodmail for ormightmatter which be thereany
in hisas had allegedwent as hethe servant of the new postmaster,

andbuildinghe saidwould tile to enterright post-officehaveplea,
so muchto useroom for have thesuch and would rightpurposes,

meet withasforce to he mightwas overcome resistancenecessary any
in what-room, doingin orfrom or his the saidwife, enteringSterling

in thedo,he ofever the order themight lawfully by postmaster,
nowhich there waspremises; exception.—to

ifthat, theThe to the jurydefendant the courtrequested charge
for the purposedefendant entered said office as postmasterassistant

;furniture,removingof the that would be a lawful purposepost-office
thoughand the under even heauthority,defendant thatmight justify

in hisactingnotmight be as the servant of thejustified postmaster,
do,by order,and the to didhis court declinedpresence which —but

that, entered,instruct if had in the absence ofthe thejury defendant
havethe and might justifiedwithout his hepostmaster special.orders,

as assistant but that his as assistant post-postmaster, appointment
in tomaster would not him or to actauthority oppositiongive power
in hislegalthe and orders of the whenpostmaster, presence,proper

thatand could no or from thatauthority appointmenthe derive power
asdo,to do he theother or more than whatanything might legally

in hisservant of the if done his and by expresspostmaster, presence
and to to instruct,order direction. The this refusaldefendant excepted

theand instructions.subsequent
The court if the de-charge that,defendant the to therequested jury

fendant a roomrighthad to enter the whateveroriginally,post-office
him frommighthe do afterwards could not make a thetrespasser

thatso the could maintain his action the firstbeginning, plaintiff upon
;count for and the close instruc-breaking whichentering plaintiff’s

tions the and Acourt declined to defendant excepted. questiongive,
was raised the counsel as to the of Gilchrist’sby takingpropriety

him,Warden as to assist him in theservant,with hisalong removing
and It that Gilchrist knew thatfurniture fixtures.post-office appeared

Warden the andand offensive to bothverywas objectionable plaintiff
wife, tohis and that had said Gilchrist not takethey both notified

him themovingWarden to their for of inassistinghouse the purpose
office; to enteralso him that Warden would not be permittednotifying
their if on of his to thecame, plain-house he account abuseprevious

toaboutthat, gotiff’s It Gilchrist wasfamily. also whenappeared
from sixplaintiff’s furniture,to the to said therehouse remove were

all of whomto one oranytwelve men near himsitting unemployed,
ofsaid insteadGilchrist,•would and assistedwillingly gonehave with
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if hadWarden, they been invited to do so. The defendant requested
instructcourt to the that thethe fact that otherjury persons might

to inbeen obtained assisthave themoving furniturepost-office had
to do with the and was tonothing question, not be byconsidered the

in awhether Warden wasdeciding for Gilchristproper tojury person
himto assist in said furniture.movingselect The declinedcourt to

instruction,this and the defendantgive excepted.
addition to the instructions stated,In heretofore the alsocourt in-

that,the if the defendant’s claim to for ofjury enter,structed either the
inset forth his was aplea, sham,mere a andpretence, apurposes

fraud, and his real and insole was forobject the ofentering purpose
andassaulting, kicking,there the or hisbeating, abusing plaintiff wife,

not his andhe couldthen be would be injustify entry, wrongfully
officeat the time of the and he beaffray,the would liable upon the
count in the declaration for breakingfirst andplaintiff’s andentering,

;andall abuse of or his but ifillegal beatingfor the wifeplaintiff the
should find that the defendant entered the inpost-officejury good

faith, for ofeither the in his and wasplea,purposes specified thus
in the office at the time of the thenaffray, therightfully plaintiff could

maintain the first count in his declaration,not unless defendant,the
his said so aentry,after conducted as to make him fromtrespasser the

which the court instructed the inmight do,hebeginning, jury which
count;he would be on said otherwise,case liable first their verdict

be for the defendant on said first incount,would which case they
find defendantwhether the used more thanmight any force was

himin to do whatnecessary order enable he thus had a toright do,
find forso,and-if the on the orthey might secondplaintiff third

counts, all ;or forboth, damages caused such excess ofby force other-
wise, their would for ;—verdict be the defendant on twothese counts

case,the court directed injury,and the their verdict should forbe the
returnto also some ofstatement the grounds whichplaintiff, upon it

founded.was
returned a forjuryThe verdict the and also certifiedplaintiff, that

“found the not inthat defendant wasthey rightfully the post-officeat
time ofthe the verdict theaffray,” defendant moved to set—which

aside.
wha,tasThe court instructed tojurythe would anconstitute excess

forof which the defendant bemight liable,force to which no exception
taken;was and also as to what acts would make the defendant a

noinitio, taken,ah to waswhich thattrespasser exception aboveexcept
stated, that no acts of his could himmake a ah initio.trespasser

The ofquestions law were reserved.

A. forBinghamH. G. and theCarpenter, plaintiff.&
C. & E. D. Rand,W. for the defendant.

Ladd, defendant, witness,J. Warden,The was a and evidence
that he to kick inthreatened the plaintiff, February, 1869, was properly
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Moore,his Carr v. 41 N. H.admitted, feelings.to show the state of
;131; Ash,Drew v. 26 N. H. 363­ Titus v. 24 H. 319.Wood, N.

It was immaterial what created the The whichhostility. question,
was most theto blame at the time the defendant applied plaintiff.to

;the inand was not issue nor is itinjurious cleardefamatory epithets,
why the to be less bitter ordefendant’s should befeelings supposed
vindictive, in case he had suffered sufficient to afford somewrong sup-

if hadposed for than he no atjustification such language, provocation
all. But, be,that it is clear that must ahowever there bemay very
limit sort,to of this at some and we think itplaced inquiries point;
was a the at the trial tojudgeexercise of discretion theproper by stop

did,investigation where he after had been admitted to showenough
the character and of the ill-feeling.extent

So far Ias am to the defendant’sable comprehend principal excep-
case,tions as in that those which relate tois,stated the the instruc-

tions to othersgiven the and the refusal which werejury give re-
quested, all to one and but athey singlecome thing, present question
for our whether, the defendant’s indecision, assumingnamely, entry
the first could, any subsequentto have been he act com-place legal, by
mitted on the for the inwhile there thepremises purpose specified
plqa, a ab so as to be liable oninitio,make himself the firsttrespasser
count for and The court instructed the injury,breaking entering.
substance, Gilchrist,that the new mightwhatever postmaster, legally
do servant;there, his andthe defendant do as that themight defend-
ant’s thus from was sufficient toauthority, derived the postmaster, jus-

antifiy for of theentry removingthe toproperty belongingpurpose
the was,trialUnited States. The at the whether the defend-question
ant, all and of the didhaving authority postmaster,the actanypower
which andrendered his the noworiginal wrongful; questionentry

there,before is,us him after anwhether act doneany by entry, right-
ful in the first of derived from theauthorityvirtueplace by postmaster,
either asservant,as his or virtute assistant could'postmaster,officii

ahhim initio.legally have the effect to make a trespasser
An in course of the forobjection argument,has been raised the the

first isIt said that thetime, with to the plaintiffrespect pleadings.
ought to which he now relies tohave the matter on thereplied support
first count as it is matter whichdeclaration,of his inasmuch arose
after an But no such isby questionwhich isentry justified plea. pre­

us,sented before; and are not so farby exceptthe case the pleadings
as atraised thethey questionswere material to the trial ondeemed
which understood, that,rule is wellgeneralwe are now to Thepass.

bywhere is justifiedacts an which are re­entry, plea,committed after
lied on ab initio,to as a such actstrespasserthe defendantcharge

case,should 8Six Co.be in apleaded Carpenter'sreplication­—­The146; Smith, 122; 1case,Sirv. Salk. Vent.Gargrave Ralph Boney's­
; ;­ Hale,217­ it was said LordbyButman N. H. 219­v. 16Wright, —­and

in declarationmatter in the wouldthat to state such becase,Boney's
out to the stile.of cometime,­ like beforeleaping you—­“
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matter relied onThe here to in decla-have been stated theappears
;of and re-by way aggravationration so far as the toalthough, right

on the count for and concerned,cover is this wasbreaking entering
“ stile,”irregular,doubtless and like tobefore come theleaping you

at thethe court trial could not have that theyet failed to see declara-
tion afforded thesubstantially the same notice to the defendant as

; verymattersame in a would and it ispleaded havereplication given
therefore, if thethat, trial,the hadlikely, taken at theobjection been

inwould have had leave to amend ahisplaintiff particular,pleadings
which, under the this a mat-circumstances of to be morecase, appears

thesayform than of toter of substance. Further: it is possible,
that an of the someleast, examination whole showmightrecord

ob-to the But however think theobjection. be,answer this wemay
comes now and that it consideredjection late,too cannot beproperly

the court in the form in it waswhich taken at theby argument.
H.this case us N.When was before on to the (51demurrer pleas

course,ofwere,the considered and decidedquestions the court217), by
as arose inFoster,such the andonly brotherupon pleadings; my
the If thedelivering court, 230,of the atopinion p.certainly says, —“

action,is firstshown,of so theentry the far as it restsright upon
fails the of thecount, entirely, and cannot recoverplaintiff proofupon

assault This remark tosubsequent merely.” ques­relates theclearly
under in asdiscussion,tion then effect of a license factnamely,—the

acts after ansubsequent wrongful committed the licenseebyregards
it.under That more was isnothing intendedentry very conclusively

the it is said thatbyshown whereimmediately following,paragraph
“ the or license to enter isauthority things givenWhere and do certain

there, the to isalthough person authority giventhe whom theparty,by
the commission suchsubsequent acts, yetof be amay, by trespasser,

thatacts will not affect the as to makesubsequent original soentry
asThis,sanctioned the abywas party complaining trespass.”which

as the whole of the thediscussion, shows thatremaining partwell
of andoctrine of the Six thatelementary case, the abuseCarpenters’

in law lostwill make the a ab was notauthority party initio,trespasser
onFurthermore, asremark,of. the the case then presentedwassight

was, view,indoubtless, and anycorrectstrictly literallythe pleadings,
un­that,to have been a sufficient suggestion to theoughtand plaintiff

to mightleave a the at the trialgothe file defendantreplication,less
a troublesome and as turneddangerous which, the eventobjection,raise

failed to take.out, he
asis, alreadythe insisted onpoint mainly byBut the defendant

that he to the if the defendantwas entitled instruction thatsuggested,
mighta to enter roomright the whatever hepost-office originally,had

could himnot make a ab initio. The conten-trespasserdo afterwards
thethat this tois, l’oom, beenhaving and dedicatedappropriatedtion
thethe aby was, vice,use as hae notplaintiff post-office, propublic

States,but close of the and that theclose, post-the Unitedplaintiff’s
toall asclothed the Unitedmaster, being rightswith of the States,
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oroffice,of his his thereofroom, occupationsaid virtueby possession
wrongfulcould not be underhimself, assistant,or his servant orby

as the ofbut would stand the same ancircumstances, possessionany
all;atno and ishaving rightor one itagainstabsolute owner lessee

heretofore inrenderedby opinionthis view is warranted thethought
the case.

discussedobserved, myIt must that the question principally bybe
not understood to beFoster,brother in that was one raisedopinion,

; consideredcase,the or to its but was becauseby necessary decision
itscounsel,it and because decision washad been argued bymainly

trial ofin of a future the cause.to be view Seesupposed necessary
intime,N. H. concurred the viewsall,51 231. at that thereWe
case,into the andthus entertainquestion broughttheexpressed upon
thatBut whether isquestionno doubt now of their correctness. the

andhad,trial since which ishas arisen on the nowactuallyone which
a fullconsideration, is another matter. Uponfor our reviewpresented

held,itthing,reason of the was there asof the authorities and -the
“ A to thenote,in the that entitled immediatestated head person

another,the ofof located withoutpremisespossession property upon
of suchthe fault of the entitled to the possession property, mayparty

without thedemand, legal againstenter those afterpremises, process,
and removeby force,consent of the in and theparty possession, prop­

is than becomesno more forceerty, provided employed necessary by
to the entrythe resistance the other andpreventinterposed by party

if caseNow,of the came withinsubsequent removal the property.”
down,the thus laid of course the of the defendantprinciple position

correct; aswould that if it the same theis, though post-officebe were
which the ofroom had been located in a waspublic building property

laid inthe of the doctrine downthe thegovernment, application
to the result claimed.former lead But weundoubtedlywouldopinion

States,of the inthink was not the fact. The United therightsuch
in his for thedwelling-houseroom set the ownapart by pur­plaintiff

see,far as cana was not so we to thatanalogous,ofposes post-office,
of Smith v. Birming­an owner or lessee. The case of Guardians of

counsel inham, 483,E. & B. cited the defendants’ ofsupport7 by
inin there the questiontheir is not because premisesposition, point,

£310at a rent of forwere to the thirtydemised postmaster-general
“true, tois law anrequired byIt isyears. every keeppostmaster

aof incommission,St. 105­—­and aoffice”­—­4 U. S. the acceptance
doubtlessmade, would anwhere no is implyotherplace provision

in one of ourto do so. But, postmasterundertaking suppose the
understood, common setpractice,is to be thevillages, —should—as

store, to be useddwelling-house,a of his or or forapart portion shop,
and themails, generalthe the businesssafe and distribution ofkeeping

that the governmentof his it be for a contendedoffice: could moment
or in the portionin thereofbuilding,such histhereby acquire rights

at tolibertynot be moveuse,so set for this that he wouldapart public
its location when oncechangethe officeinto other orbuilding,some
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? must ?established He an office: but what that meankeep does
no aCertainly more, terms, this,in thangeneral shallhe provide—that

place where the behaving business with thepeople maypost-office
and accommodated, and offairly reasonably the andrights interests

the begovernment secure.
The of therights is,that of withpublic, having businesspersons

the and ofthe the in thuspost-office, rights government, a room appro-
not enter,are to be confounded.priated, is,The of the toright public

the business for which the office was is aupon established. It public
office,and, as to there,business itpersons having makes no difference

itwhether be in a or else-kept building byowned the United States
But thewhere. of the United orrights States, of officers representing

States,United in such anthe as arecan be suchapartment, only
and convenient for thenecessary and fullproper control, regulation,

and ofmanagement the Thesepost-office department. purposes
call for norneither to landimply any right the itself.

If, itthen, be taken that the defendant all andpossessed the powers
inof the United Statesrights view,the he does in ourpremises, not,

all instand at the of an orposition room,owner lessee of and wethe
nosee reason lie notwhy might conduct himself in a as tosuch way

a initio,become ab the same astrespasser whoseany other person
;isentry by of law and it is thatoriginal authority quite elementary

suchan abuse of makesauthority the a thewrong-doer fromtrespasser
beginning.

A was raised at the trial as toquestion the Gilchrist’sofpropriety
the with him,defendant as histaking along servant, to in movingassist

furniture andthe fixtures. From inpost-office the facts stated the
it is notcase, material;clear how this becameinquiry but no objection
to have been made on thatseems and itground, whether was relevant
mainto the issue tried is not a question now before us. Evidence

in,was without to theobjection, effect that Gilchrist knew thatput
;was tovery objectionableWarden both the and andhis wifeplaintiff

that when Gilchrist was about to to the house togo plaintiff’s remove
furniture, there were from sixthe to twelve him,men nearsitting

one or all of whom wouldany have withunemployed, willingly gone
him, ifWarden,assisted instead of hadand been invited so to do.they

defendant the court torequestedThe instruct the that the factjury
other have beenpersons mightthat obtained to assist in themoving

furniture had tonothing do, with the main questionpost-office —not
thetried, but, question whether aWarden was forproper person—with

to select to assist him in That,Gilchrist said furniture.removing
so. If questioncannot be the aclearly, whether Warden was proper

case,was in the as it toseems have been for orsome purposeperson
other, there can be no doubt but that the evidence was admissible upon

orThe ofquestion. propriety improprietythat Gilchrist’s conduct being
issue, the circumstances under which he and mustacted,the which

a considerable extent control his forconduct,to were the juryproper
to consider.
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and claims of theSo far as we the andunderstand case the position
trial, anddefendant, this all at theof the takenobjectionsdisposes

ethere must b­ on the verdict.Judgment

Hutchins v. Gerrish.

Act ofunder theAuthentication of records and judicial proceedings
records and1790; ofalso,of the authenticationCongress foreign

judgments.
Then,The to affect hiscalled the asplaintiff defendant witness-in-chief.

Statutes, andhim, 15, 209,credit and to ch. Generalunder sec.impeach
sec.1 court1871,of ch. 88of the a record from the municipalLaws of

defend-Boston,of that theMass.,was introduced and admitted to show
ant had notthere been convicted of the record waslarceny; properlybut
authenticated, verdict for theto make it as Afteradmissible evidence.

aside, evi-that the if theplaintiff Held, verdict should not be set proper—
dence trial is furnished toof authentication of the record used on the
the court; furnished,and the ofonlywhen thus that being ground

on the verdict.will be renderedexception,judgment

Trover, Gerrish,J. forby Hutchins Samuel fourAlpheus against
'in dollars inhundred dollars States notes and.treasury twentyUnited

hadcoin,silver which the the defendant stolencontendedplaintiff
him.from

The his the defendant to theplaintiff by callingopened testimony
stand and him as a witness.examining

At a subsequent trial,of the for the of thestage affectingpurpose
credit of witness,the defendant as a offered the record ofthe plaintiff

of Johnson, larceny,the conviction of the crime of beforeGeorgeone
the court Of and of his to the houseMass., sentencemunicipal Boston,
of months,correction for four that the said JohnsonGeorgeclaiming
and In withthe defendant were the same connection theperson.

record,evidence of court theidentity recited,hereafter the admitted
to was not au-the defendant’s said recordsubject exception, although

court,thenticated of said andotherwise the seal theby municipalthan
a of said court.certificate to be the certificate of the clerkpurporting

was in theThere was no that the to the certificatesignatureproof
of the nor there certificate of thehandwriting clerk, any judgewas

of Thesaid court of clerk was in due form.that the certificate the
ofrecord was as evidencefacie,as and not conclusiveadmitted prima

the conviction.
wereAs Johnson and the defendantto show thattending George

defendantthe wassame Hon. Jacob Bentonperson, permitted (the


