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have; these observationsandsion of this for reasonscase, giventhe
from,thearisemightthatmade,’to anybeen prevent misapprehension

were put.form in the instructions to the jurywhich
a writtennotwasthe defendantsbyThe memorandum introduced

however, it agreedwasIf,contract: not theit was signed by parties.
con-anywithoutcontract,to as the wholeby containingthe plaintiffs

of whatevidenceextremely gooddition or it would bequalification,
thewhetherassent, orsuchthe contract was. Whether there was

so, in wereand, way, purelyif whatassent was orqualified limited,
thatwas noquestions legal presumptionof fact for the Therejury. ”“ anyonetothe words far had referencewell as as it wentenough
justcontractmore in the parolof matters embracedanother thethan

evidence,the wholeconcluded. It for the toclearly jury say, uponwas
think thewhat of was. Wethe or contract theunderstanding parties

this correct.instructions on were entirelypoint
verdict.on theJudgment

Portsmouth.Stack v.

astreet, byWhether a cellar a unprotectedthe line ofalong public
in ansuitable for thebarrier, juryconstitutes a is adefect, question

action caused suchbya to for ancity injuryrecoveragainst damages
ofdirectiondefect; in thethis, the cellar is not generalalthough—and

street, buttravel, and the thewas notalthough plaintiff travelling along
laneit, (whereand into awas intended to from the streetcrossing pass

fellandhe had a to in a dark night,but mistook itsright localitygo),
into the cellai\

The admission theof to to his conditionplaintiff’s physicalwife testify
her,after an and statements,to his alone ofinjury, when with suffering

no violationinvolves of marital confidence.pain,

Portsmouth,Case, John Stack the of forby against city damages
a reason of a defect in a The washappening by highway. highway

street, and the defect absence of a onIslington railingwas thealleged
south of a wasthe side the street to travellers out of cellar whichkeep

outside of and near the at of lane. TheBrewerystreet the corner
that : claimedclaimed the lane was a the defendantsplaintiff highway

itthat was not. The court inclined to the that there waswas opinion
no it lived on theevidence to be a Theshowing highway. plaintiff

thatlane, and no conflict in the to show hetendingthere was evidence
his house. Hehad a to from the lane toright go the street through
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walked from liis house the lane to and across to athrough the street
store, and, cellar,in house,the evening, to his fell into thereturning
and the fall thatby received the of. He claimedinjuries complained

lane,he passed into the cellar from the street and not from notthe
being cellar,able to see the and he was into the lane.supposing passing
The court that,instructed the as the had a to leavejury plaintiff right
the at lane,street of and lane tothe entrance the to thethroughpass

house, not;his it was immaterial whether was a orthe lane highway
that the ondefendants were not liable unless want of a therailingthe
street rendered the street and unsafe for the travelunsuitable public
thereon.

defendants,The court refused to instruct the as therequested byjury,
that the defendants not for aagainstwere liable the want of a railing
cellar without in thethe limits of the unless the cellar washighway,

;general if crossedthat,direction of the travel thereon and the plaintiff
the street to whetherthereof,leave it the southern sideintending upon
to land of the re-go way,the some individual or into aupon private

intentionallyof the defendants when reached andsponsibility ceased he
ofpassed the line the and that from the time he left thehighway;

he was at his own risk.highway
The defendants to the instructions and to the refusalexcepted given,

to give the instructions requested;
of wasto the defendants’ the wife theSubject plaintiffexception,

accident,allowed to to his the and hiscondition aftertestify physical
accident,statements of his after thenightthesuffering duringpain

was,of that state-when alone with her. The the theobjectionground
ments a violation of maritalwife,were made husband to and wereby
confidence.

The found a and the movedjury verdict for the defendantsplaintiff,
for a new trial.

The case was reserved.

and forSmall,Goodall the plaintiff

Hatch and for the defendants.Howard,

Bellows, C. J. notThe instruction that defendants were liablethe
unless the want of a on the street rendered the street unsuitablerailing
and unsafe for the travel was favorable tothereon, sufficientlypublic

case,the defendants. It assumed of the thatthe defendants’ view
lane was not a and that that was suffi-Brewery whetherpublic highway;

ciently immaterial,or not for theythis cellar wasprotected against
;find insecure,must the to not liablestreet be or the defendants were

and it is must havethat, instructions,manifest under these the jury
found the street unsafe.

inIn to the mustother elements of werespect liability, presume,
is,correct,the absence of that instructions weretheexceptions, —that
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into the streetthat town bound keepmust find the wasthat the jury
in-and wasit with due care,that the was usingand plaintiffrepair,

of the defect.by reasonjured
liable forwas, town was notfor instructions that theOne request

a limits of the highway,without theof a cellarrailing againstwant
travel thereon.in the direction of thecellar was generalunless the

travel,in direction of theWhat is the cellar theby being generalmeant
shallline the cellar beIf it be meant that the ofis not clear.very

oftravel,of thelengthwisewith the linegeneralsubstantially parallel
is,for whether thequestionit be the truestreet, clearlymust wrong;

ato rail-of character as requireis so near the and suchhighwaycellar
thetraveller, -justfor thereasonablyto make the safehighwaying —

obvious, aIt is that cel-veryas of an embankment.same in the case
tooughtline a be anddangerous,lar on the of street wouldpublicjust

toby barrier; for thea suitable but it would be jury saybe secured
If term,thebyan was or was not a defect.such excavationwhether

travel,in ismust direction of the meantthat the cellar be the general
the cellar,of travel should lead intoalongthat the line theregeneral

erroneous,still and for the reason before as-think,it would be we
theIf usual line of travel lead into cellar unlessthe wouldsigned.

as matterit, might,was made to avoid that circumstance ofa bend
of want of care in thefact, person injured,rebut the dueimputation
ofin the the and it would also bearobscurity night; uponespecially

IButof the without a thesufficiency highway railing. questionthe
infor awould still be the whether the wasjury, highway reasonably

condition.safe
think,do we main­not,The cases cited the defendants’ counselby

that the cellar be in the generaltain the unless directionproposition,
not Davis Hill,the town is liable. The case of v. 41 N.of the travel

does, it settled,as that want of a333, indeed, layH. down the railing
from a or apond,travellers excavation wall orprotect dangerousto

ofstone, road,the limits of but in the directiongeneralwithout the the
a inthereon, may be as defect theproperly alleged highwaytravel

aitself; does limit to case wherebut the not the theopinion principle
andtravel,in the the no reasongeneralobstruction is direction of is

it is insuch : on statedany contrary,for limitation the theassigned
the is the unsafe and dangerousthat substantial grievanceopinion

Inwhereby injured.of the highway,condition the plaintiff-was Hay­
of travel,the direction the aGray 338, generalv. 7Attleborough,den

cellar, over cellarrods south of the led the into which thedirectlyfew
fact, not, asfell; however,and was on essen­stress thatplacedplaintiff

the cellar moreliability town, renderingto of the but as dan­tial the
307,v. 4 Cush. is similar incase of Coggswell Lexington,Thegerous.

the ran hisplaintiffwhichcharacter, against wagonits post—the
store,of a andin front there beingin travelledactuallythebeing path

it, and visible line of road.on side of no the Thetracks eachcarriage
bytravellers from injuryheld that town was bound to guardcourt the

into near theover ormuch from pitsthe as as falling precipicespost,
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road;ofline tlie but there is in either ofnothing these cases that sus-
tains ofthe view the defendants’ oncounsel this arepoint. There
other cases where stress is on theput fact that the ofgeneral line
travel led to the defect of,complained thatindicating, however,—not
this was essential to the but ascharge town, on thebearing question
whether the object rendered the highway unsafe.

Whether the ishighway rendered byunsafe an itsobject without
limits, is a of forquestion fact the If established,the defect isjury.
the whetherinquiry is, the in the andplaintiff was reasonableproper

of it.use
that,In determining the isquestion immaterial whether the plain-

tiff was travelling across the or ofhighway it. Both modeslengthwise
of use are equally necessary, and there can be no doubt that both are
lawful, and, for see,we canaught the of town is induty the the same

to both. Norespect is forauthority cited in this re-any distinction
nor do findwespect, The toany. the in aobligation keep highway

safe condition isreasonably for the benefit allof who have tooccasion
over init, anypass direction, for of business, convenience,the.purposes

or Suchpleasure.. are travellerspersons the withinupon highway,
meaningthe of the statute. areThey it for the andusing ordinary

forlegitimate which it waspurposes made.
The defendants also asked that the be that ifjury instructed the

crossed the street toplaintiff side,leave it on southernintending the
the of theresponsibility defendants ceased hewhen reached and inten-
tionally the line ofpassed the andhighway, he was then at his own
risk.

These instructions the to andcourt declined we thinkgive, correctly.
is,The plaintiff’s case that he”intended to andcross the street to pass

home;Breweryinto lane on his itway dark,but mistookbeing he the
direction, and for want of a he fell intorailing the cellar. If this was

and onso, without fault his and the street was notpart, reasonably
liable;for want of a the in-citysafe was and withrailing, yet, the

for,structions asked the have for themight properly city,verdict been
if the could have over the line of thegot fallingbeforeplaintiff highway

Indeed,ascellar, it is understood might.into the he the instructions
inwould most cases a town,for exonerate where the con-objectasked

defect was of the,the outside the limits the an'dstituting highway,
limits,to over those for want ofinjured, intending passperson ‘was It is the defendants’injured. urged bysuitable coun-protection

to determine when anjurythat to allow the outside theobjectsel
would constitute a defect or obstruction wouldlimits of a behighway

mischief; but is,of and the answer to thatloosenessgreatproductive
cases,in and we no reason forit has been done other seealwaysthat

in like So it iscases the said that thepresent.especial apprehension
;on the of the itto fences line but ishighwayhad no erectcity right

Algerto travellers.necessary protectwhere fences areheld otherwise
8 Allen 405.Lowell,v.

of the wife of the to totestifyto the admission plaintiffIn respect
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his ofaccident,condition after the and hisphysical expressions pain
and vio-in it to be nowe think the court wassuffering, right holding
lation of has often beenmarital confidence. of the wifeTestimony
held to be in similaradmissible cases.

the verdict.onJudgment

HamptonSouth v. Fowler.

land and the aWhere franchises of town it were to thecontaining granted
charter,same thepersons by same this was held to vest no title to the

land in the as a body.town municipal
A town title,no virtue of its act ofacquires by incorporation, to land with-

in it's limits not before granted.
If the title to lands in not to individuals inHampton granted was the

town, and a new town was formed within its limits land,thecontaining
titlethe still remained in the doctrine ofHampton; affirming TJnion

Gandia,Baptist Soc. v. 2 N. H. 20.
of a in land,Votes town of apossession title,claim ofshowing are admis-

sible, as a character togiving its butpossession; where there is no evi-
dence of arethey inadmissible.possession,

Records of a town which holds land as a private unless ac-corporation,
by arecompanied possession, admissible,not even aagainst tostranger,

that the town claimed theprove title.

SouthTrespass, by Fowler,Richard forHampton against breaking
the Seabrook,and close inentering plaintiffs’ bounded easterly theby

ocean, Massachusetts,Atlantic southerly the State line ofby westerly
the andby river,Blackwater river.northerly by Hampton The plea

is the issue.general
trial, toAt the show title and in thepossession themselves, plaintiffs

of the townoffered the charter of South granted by Ben-Hampton,
Wentworth, asning governor of the of Newprovince Hampshire,

25, 1742,A. D. inMay Britain,the name of the of Greatking &c.
The that atcharter recites the of inhabitantspetition sundry of the

&c.,onbordering Massachusetts, the forgovernor,land divers good
considerations,causes and with council,the advice of the has.granted

and to the said successors,confirmed inhabitants and their to be a
ortown of Southparish by the nameincorporate boundedHampton,

as at east,follows: the Atlantic on the at aBeginning ocean distance
of north of mouth river,three miles the of the Merrimack and thence

runto to the bounds of that ofnortherly calledpart Hampton Hamp-
ton toFalls, westerlythence the of andparishes Kensington Kingston,


