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sion of this case, for the reasons given ; and these observations have
been made,-to prevent any misapprehension that might arise from. the
form in which the instructions to the jury were put.

The memorandum introduced by the defendants was not a written
contract: it was not signed by the parties. If, however, it was agreed
to by the plaintiffs as containing the whole contract, without any con-
dition or gualification, it would be extremely good evidence of what
the contract was. Whether there was such assent, or whether the
assent was qualified or limited, and, if so, in what way, were purely
questions of fact for the jury. There was no legal presumption that
the words ¢ well enough as far as it went” had reference to one any
more than another of the matters embraced in the parol contract just
eoncluded. It was clearly for the jury to say, upon the whole evidence,
what the uanderstanding or contract of the parties was. We think the
instructions on this point were entirely correct.

Judgment on the verdict.

Stack v. PorTsMouUTH.

Whether a cellar along the line of a public street, unprotected by a
suitable barrier, constitutes a defect, is a question for the jury in an
action against a ity to recover damages for an injury caused by such
defect ;—and this, although the cellar is not in the general direction of
travel, and although the plaintiff was not travelling along the street, but
was crossing it, and intended to pass from the street into a lane (where
he had a right to go), but mistook its locality in a dark night, and fell

. into the cellar. '

The admission of the plaintiffi’s wife to testify to his physical condition
after an injury, and to his statements, when alone with her, of suffering
pain, involves no violation of marital confidence.

. Casg, by John Stack against the city of Portsmouth, for damages
happening by a reason of a defect in a highway. The highway was
Islington street, and the alleged defect was the absence of a railing on
the south side of the street to keep travellers out of a cellar which was
outside of and near the street at the corner of Brewery lane. The
plaintiff claimed that the lane was a highway: the defendants claimed
that it was not. The court was inclined to the opinion that there was
no evidence showing it to be a highway. The plaintiff lived on the
lane, and there was no conflict in the evidence tending to show that he
had a right to go from the street through the lane to his house. He




222 STACK ». PORTSMOUTH. [Rockingham, |

walked from his house through the lane to and across the street to a
store, in the evening, and, returning to his house, fell into the cellar,
and by the fall received the injuries complained of. He claimed that
he passed into the cellar from the street and not from the lare, not
being able to see the cellar, and supposing he was passing into the lane.
The court instructed the jury that, as the plaintiff had a right to leave
the street at the entrance of the lane, and to pass through the lane to
his house, it was immaterial whether the lane was a highway or not;
that the defendants were not liable unless the want of a railing on the
sireet rendered the street unsuitable and unsafe for the public travel
thereon.

The court refused to instruct the jury, as requested by the defendants,
that the defendants were not liable for the want of a railing against a
cellar without the limits of the highway, unless the cellar was in the
general direction of the travel thereon ; and that, if the plaintiff crossed
the street intending to leave it upon the southern side thereof, whether
to go upon the land of some individual or into a private way, the re-
sponsibility of the defendants ceased when he reached and intentionally
passed the line of the highway; and that from the time he left the
highway he was at his own risk.

The defendants excepted to the instructions given, and to the refusal
to give the instructions requested.

Subject to the defendants’ exception, the wife of the plaintiff was
allowed to testify to his physical condition after the accident, and his
statements of his suffering pain during the night after the accident,
when alone with her. The ground of the objection was, that the state-
ments were made by husband to wife,and were a violation of marital
confidence.

The jury found a verdict for the plaintiff, and the defendants moved
for a new trial.

The case was reserved.

Goodall and Small, for the plaintiff.
Hatch and Howard, for the defendants.

Brrrows, 0. J. The instruction that the defendants were not liable
unless the wantof a railing on the street rendered the street unsuitable
and unsale for the public travel thereon, was sufficiently favorable to
the defendants. It assumed the defendants’ view of the case, that
Brewery lane was not a publie highway ; and that whether that was suffi-
ciently protected or not against this cellar was immaterial, for they
must find the street to be insecure, or the defendants were not liable;
and it is manifest that, under these instructions, the jury must have
found the street unsafe.

In respect to the other elements of liability, we must presume, in
the absence ‘of exceptions, that the instructions were correct,—that is,
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that the jury must find that the town was bound to keep the street in
repair, and that the plaintiff was using it with due care, and was in-
jured by reason of the defect.

One request for instructions was, that the town was not liable for
want of a railing against a cellar without the limits of the highway,
unless the cellar was in the general direction of the travel thereon.
What is meant by the cellar being in the general direction of the travel,
is not very clear. If it be meant that the line of the cellar shall be
substantially parallel with the general line of travel, lengthwise of the
street, it must clearly be wrong; for the 4rue question is, whether the
cellar is so near the highway and of such character as to require a rail-
ing to make the highway reasonably safe for the traveller,—just the
same as in the case of an embankment. If is very obvious, that a cel-
lar just on the line of a public street would be dangerous, and ought to
be secured by a suitable barrier; but it would be for the jury to say
whether such an excavation was or was not a defect. If by the term,
that the cellar must be in the general direction of the travel, is meant
that the general line of travel along there should lead into the cellar,
it would be still erroneous, we think, and for the reason hefore as-
signed. If the usual line of travel would Iead into the cellar unless
a bend was made to avoid it, that circumstance might, as matter of
fact, rebut the imputation of want of due care in the person injured,
especially in the obscurity of the night; and it would also bear upon
the sufficiency of the highway without a railing. But the question
would still be for the jury, whether the highway was in a reasonably
safe condition.

The cases cited by the defendants’ counsel do not, we think, main-
tain the proposition, that unless the cellar be in the general direction
of the travel the town is not liable. The case of Davis v. Hill, 41 N.
H. 333, does, indeed, lay it down as settled, that the want of a railing
to protect travellers from a dangerous excavation or pond, a wall or
stone, without the limits of the road, but in the general direction of the
travel thereon, may properly be alleged as a defect in the highway
itself; but the opinion does not limit the principle to a case where the
obstruction is in the general direction of the travel, and no reason is
assigned for any such limitation : on the contrary, it is stated in the
opinion that the substantial grievance is the unsafe and dangerous
condition of the highway, whereby the plaintift*was injured. In Hay-
den v. Attleborough, T Gray 838, the general direction of the travel, a
few rods south of the cellar, led directly over the cellar into which the
plaintiff fell ; and stress was placed on that fact, not, however, as essen-
tial to the liability of the town, but as rendering the cellar more dan-
gerous. The case of Coggswell v. Lexington, 4 Cush. 807, is similarin
its character,—the post against which the plaintiff ran his wagon
being in the path actually fravelled in front of a store, and there being
carriage tracks on each side of it, and no visible line of the road. The
court held that the town was bound to guard travellers from injury by
the post, as much as from falling over precipices or into pits near the
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line of the road; but there is nothing in either of these cases that sus-
tains the view of the defendants’ counsel on this point. There are
other cases where stress is put on the fact that the general line of
travel led to the defect complained of,—mnot indicating, however, that
this was essential to charge the town, but as bearing on the question
whether the object rendered the highway unsafe.

Whether the highway is rendered unsafe by an object without its
limits, is a question of fact for the jury. If the defect is established,
the inquiry is, whether the plaintiff was m the proper and reasonable
use of it. .

In determining that, the question is immaterial whether the plain-
tiff was travelling across the highway or lengthwise of it. Both modes
of use are equally necessary, and there can be no doubt that both are
lawful, and, for aught we can see, the duty of the town is the same in
respect to both. No authority is cited for any distinction in this re-
spect, nor do we find any. The obligation to keep the highway in a
reasonably safe condition is for the henefit of all who have occasion to
pass over it, in any direction, for the. purposes of business, convenience,
or pleasure.. Such persons are travellers upon the highway, within
the meaning of the statute. They are using it for the ordinary and
legitimate purposes for which it was made.

The defendants also asked that the jury be instructed that if the
plaintiff crossed the street intending to leave it on the southern side,
the responsibility of the defendants ceased when he reached and inten-
tionally passed the line of the highway, and he was then at his own
risk.

These instructions the court declined to give, and we think correctly.
The plaintiff’s case is, that he”intended to cross the street and to pass
into Brewery lane on his way home; but it being dark, he mistook the
direction, and for want of a railing he fell into the cellar. If this was
80, and without fault on his part, and the street was not reasonably
safe for want of a railing, the city was liable; and yet, with the in-
structions asked for, the verdict might properly have been for the city,
if the plaintiff could have got over the line of the highway before falling
into the cellar, as it is understood he might. Indeed, the instructions
asked for would in most cases exonerate a town, where the object con-

stituting the defect was outside the limits of the highway, and the,

person injured, intending to pass over those limits, for want of
suitable protection was injured. * It is urged by the defendants’ coun-
sel that to allow the jury to defermine when an object ountside the
limits of a highway would constitute a defect or obstruction would be
productive of great looseness and mischief; but the answer to that is,
that it always has been done in other cases, and we see no reason for
especial apprehension in cases like the present. So it is said that the
city had no right to erect fences on the line of the highway ; but it is
held otherwise where fences are necebsary to protect travellers. Alger
v. Lowell, 3 Allen 405.

In respect to the admission of the wife of the plaintiff to testify to
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his physical condition after the accident, and his expressions of pain
and suffering, we think the court was right in holding it to be no vio-
lation of marital confidence. Testimony of the wife has often been
held to be admissible in similar cases.

Judgment on the verdict.

Sovrs Hamerox v. FowLes.

‘Where land and the franchises of a town containing it were granted to the

. same persons by the same charter, this was held to vest no title to the
land in the town as a municipal body.

A town acquires no title, by virtue of its act of incorporation, to land with-
in its limits not before granted.

If the title to lands in Hampton not granted to individuals was in the
town, and a new town was formed within its limits containing the land,
the title still remained in Hampton; affirming the doctrine of Union
Baptist Soc. v. Candia, 2 N. H. 20.

Votes of a town in possession of land, showing a claim of title, are admis-
sible, as giving a character to its possession; but where there is no evi-
dence of possession, they are inadmissible.

Records of a town which holds land as a private corporation, unless ac-
companied by possession, are not admissible, even against a stranger, to
prove that the town claimed the title,

TruspAss, by South Hampton against Richard Fowler, for breaking
and entering the plaintiffs’ close in Seabrook, bounded easterly by the
Actlantic ocean, southerly by the State line of Massachusetts, westerly
by the Blackwater river, and northerly by Hampton river. The plea
is the general issue.

At the trial, to show title and possession in themselves, the plaintiffs
offered the charter of the town of South Hampton, granted by Ben-
ning Wentworth, as governor of the province of New Hampshire,
May 25, A. D. 1742, in the name of the king of Great Britain, &c.
The charter recites that at the petition of sundry inliabitants of the
land bordering on Massachusetts, &c., the governor, for divers good
causes and considerations, with the advice of the council, has granted
and confirmed to the $aid inhabitants and their successors, to be a
town or parish incorporate by the name of South Hampton, bounded
as follows: Beginning at the Atlantic ocean on the east, at a distance
of three miles north of the mouth of the Merrimack river, and thence
to run northerly to the bounds of that part of Hampton called Hamp-
ton Falls, thence westerly to the parishes of Kensington and Kingston,




