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the of of thethereby absolutely Haseltine in the hands defen-money
dant, as his ifagent, reached,and so atcapable all, onlyof being by
trustee is technical and unavailable.process, purely quite

It from Haseltine,the case that not asappears the bill was topassed
the of Haseltine or his formoney wife, takingbut the ofonly purpose

do,three hundred dollars out it. not andof This couldHaseltine
there was the theend of that matter. to de-givenThe bill was then

;fendant no bymatter whether wasbyHaseltine or the plaintiff,—it
ifplaintiff’s bill; defendant,the and lie trans-Haseltine it to thegave

ferred the as It wasthe forpossession thatplaintiff’s agent purpose.
it,to ingiven the defendant order that he and threepaymight change

hundred dollars to Haseltine and the Itthe remainder to plaintiff.
until,hands,was the of asmoney it—in theplaintiff’s defendant’s—all

the of the to Has-agent should hundred dollarshe threeplaintiff, pay
it,eltine. Not having and the contract which thepaid paymentupon

rescinded, ofhaving been it thedepended remains the money plaintiff,
in the defendant’s has no tohands, rightex et hewhich, bono,aequo
retain.

The of adefendant’s is not of aunlike that stake-holderposition
Ellenborough lik­atlegal wager, law,common which Lordposition

to ofened that an arbitrator, authority,Now an arbitrator’ssaying,—“
countermandable;before here,he has his andaward,made is clearly

decision,before has a thethere been the has countermandedparty
of the B. & Ald. 683.authority v. 1Kingsman,stake-holder.” Eltham

atHere was this defendant, arbitrator, anya sort orof stake-holder
a dollarsmiddle-man,rate hundredentrusted owner of fiveby the

with ;toauthority three to but beforehundred thereof Haseltinepay
ofauthoritythepayment, the defendant was countermanded.

"With these must recom-the of besuggestions, the refereereport
mitted for his in ofaction, declaration of the law.view this

Locke & a.Blasdel, Adm’r, v.

Parol evidence is aadmissibleto rebut the of trust.presumption resulting
A a sum of in adeposited B,bank in the name of wasmoney whosavings

niece,her B,that it a to the de-be but retainedintending giftshould
in herposit-book own until her death. A of the bankpossession by-law

that should be theprovided withdrawn ordeposits only by depositors
sickness,authorized her A the firstjDersons by them. last forDuring

time informed B the On a the ad-of bill ingift. chancery, brought by
ministrator of A andB the bank to recover the it wasagainst deposit,
held, B, that,that the a the increated trust in bank favor of anddeposit

B,Ainformation of what had been done toupon being conveyed by
B, her to the moneytitle becameacceptance by absolute, althoughand

there no ofdeliverywas the deposit-book.
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on the es-Blasdel,C. administratoris a in Johnequity, byThis bill
and SarahBankSavingsthePowers, againstof Eliza Portsmouthtate

Powers,Elizaintestate,Locke,E. in the that hisallegeswhich plaintiff
ofin namein themoneyat said banksavingsvarious times deposited

Locke, in towritingfor assentedMaine, use,Sarah E. of but her own
of thebank, a bookof and took and retained duplicatethe theby-laws
bank,thatthe thewhich is now'in ofpossession plaintiff;deposits,

informedhaspay ;to to him that he beenthough refusesrequested,
shedefendant, Locke,E. saidthat the Sarah claims deposits, though—

Eliza, that shetimes,lias at the of said declaredvarious since decease
Eliza;life of saidinformed of said theduringwas never deposit

or intended tothat said never gaveand the believes Elizaplaintiff
an answer to thesaid to said Sarah. forThe billgive praysdeposit

over thetoseveral matters and that the bank be directedcharged, pay
to him.money

E. saidoath, depositsSarah Locke answers under that she believes
amount; she be-use,for and the thatmade lier she now claimswere

and forgrandmother,lieves the first was direction of herbydeposit
Sarah; did on the sameof -her the said said Elizathe use that the

Eliza, her;make in name that the said duringher owndays deposits
(theto her said that there were threesickness, savingslast said Sarah)

;trunk,in saidbank books the and that one was for her (the Sarah)
of theand that that was first defendant had depos-the information the

; informed,since and said Eliza didbelieves,its she been tliatlias—but
to fordeclare that said were thelong otherspreviously deposits

Sarah;benefit of that slie had possessionsaid does not know who
of the it Eliza untildeposit-hook, bybut believes was retained said

bill,death, that,her and as in it has since come intoalleged the
Maine;hands in and hasthe of the that she never livedplaintiff;

not declared that she was not informed of theduringsaid deposits
of said Eliza.life

aThe files a with notice that he willplaintiff general replication,
no right testimony.take but reserves bistestimony, rebuttingto.take

toThe defendant take hut instead thereof the fol-attempted testimony,
“: It is that Elizalowing was entered into Powersagreement agreed,

intold two different that she had made a the savingspersons deposit
in thisLocke,bank which slio intended for Sarah E. the defendant

case; them,and of and that it was athat she showed the book to one
is furtherof the Portsmouth Bank. ItSavings agreed,deposit-hook

of bankeither at the to the themay by-lawsthat referhearingparty
and amounts of theand to the books of the bank for the dates the

Powers,Locke,in andthe names of Sarah E. Eliza Elizabethdeposits
Powers, of inor to Thefrom said books. certificatescopies deposit

be in the ofhandwritingthe name of Sarah E. all toLocke appear
Eliza said a niece Eliza Powers.”Powers. The Sarah is of

term,lawIt was that the case be transferred to theforegoingagreed
and that the court as the law andsuch thereonmay render judgment
facts warrantmay
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H. L. Hazelton, for the plaintiff.

I. intestate, Powers,These were Eliza anddeposits bymade the
were her money,own and of trans-not that the claimant. From this

aaction for areresulting trust arises the The authoritiesdepositor.
clear where,that ofof the theupon conveyancethe purchase property,
legal title is intaken the name of one while the considerationperson,
is given or toby another eachpaid strangers(the parties being other),
a trustresulting transaction,arises from and theimmediately the per-
son innamed the be a for the from whomconveyance will trustee party
the consideration proceeds.

■The clear result of all that trustcases, is,the without aexception,
of a legal estate results to the who advanced the Hillmoney.person

91;on ;Trusts,Trustees v. 8Blanchard,on sec. 126Perry Scoby
N. IT. ; ;170 v. N. v.Brown, Lawrence,Pritchard 4 H. 397 29Gove

484; Barbell,N. H. ; 2v. 8 N. H. v. Cush.187Page Page, Peabody
282; 121; Nichols,McGowan,McGowanY. v. 11Gray14 Perkins Allen
542. And this trust results and offrom the thepaymentownership

andmoney, is not founded on or declaration whatever.any agreement
Moore,Pembroke Allenstoivn, ;v. 21 38 N. H.N. H. 107 v. 382.Moore

The to as realprinciples above stated as well estate.personalapply
Perry on Trusts, 130,sec. and If nominal granteecases cited. the be
a brother, sister, mother,or it will a trust.nephew, Perrybe on
Trusts, sec. 144. if a child.Otherwise, the be ongrantee Perry
Trusts, sec. 144.

In trust,case of a bya in theresulting bill be filedequity may
for aequitable of the Bow 18 NJewell,estate. v. H.conveyance legal

340; ;;Ball v. N. H.Tilton,37 H. 134 Tebbettsv. 31 N. 283Young,
;v. 42 N. v.Bumas, Bank,H. 296 Pine Bliver 45 N. H.Bbpkinson Bill

300. It another,has that,.ifbeen a man transfers toargued property
it must be that it from an intention to benefit thepresumed proceeded
otlifer interest;a andby but,the ifmaking gift, conferring beneficial
such intention cannot be inferred with all the circumstan-consistently
ces the a trustattending transaction, Trusts,will result. onPerry

151,sec. and cases cited. isHow it consistent with the idea of an in-
tention to this to Sarah E. of wasgive Locke, when theRye, deposit
made in Locke, Maine,the name of Sarah ofE. and the ofevidence
such and todeposit intention to the former withheld from thisgive
claimant for more ?than The rule in istwenty universalyears equity

be,said to that a court will innot enforce a favorvoluntary agreement
volunteer,of a as, the inby the interest remains thesupposition, legal

settler attherefore law the full control and benefit of(who retains it).
A court of not,will in of a’equity the absence valuable or con-good
sideration, him of he has notdeprive that interest with which actually
parted.

willEquity look conveyances with es-upon voluntary suspicion,
if madepecially to for no Hill on Trus-strangers particular purpose.

cited;tees *83 and and84, cases on secs. 101 and 163'.Trusts,Perry
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ofIt lias courts equity,with thatbeen an establishedlong principle
will of athey claiming merelynot interfere to the titleperfect party

as a no considerationvolunteer. Hill on *83. There wasTrustees
hasbetween and affection been heldthese Natural loveparties.

445;Ware, 1 Barr also,Kx’rs v. (Penn.)Kennedy’sinsufficient—
;collateral 1 Sandf.so. v. 258consanguinity, Kershow,clearly Hayes

McKee,heirs 1v. Dana 107.Buford’s
II. vivos,This as inter because itcannot be a giftclaimeddeposit

didlacks the donor notessential of The allegedelement delivery.
with and of thepart By retainingthe controlpossession property.

the of thispossession of she the controlthe original deposit-book kept
notbank, could be witli-deposit, as, by-lawsthe of the theby deposit—
437,drawn 2 etwithout the of Kent’s Com.the book.production seq.;

513;371;v. 12 N. H. 21 N. II.Gage Marston v.Gage, Marston,
114;Brown, ;Cookv. N. H. 42 N. H.34 460 v.Beed Spaulding,

;v. Grover, 261;Grover 24 Pick. v. 5 440 Bra-Breed, GrayChase
brook v. Bank,Boston 104 228.Five-Cent Mass.Savings

In of cases,some the the fact of instrument of inremainingthe gift
the possession author,of its to the ofand not acted on timebeing up
his death, seems to have had on the court in deciding againstinfluence
the trust, and that is a circumstanceunquestionably very strong

;it.against Antrobus. v. 39 Jur.Smith, 12 Yes. Billon v. 4Coppin,
427; Uniacke 2Giles,v. a deed isMolloy voluntary257. Keeping
considered as ofevidence an not to the title.intention withpart

v,Birch 264; 577;v. Ambler 1 P.Blagrave, Gilham,Haired Wms.
Cottonv. 2 P. Wms.King, 358 and 674. and aExecuting recoi’ding
voluntary deed and a to a is not athird whichdelivery person delivery
will thepass title the v. 10 Mass.against donor. Maynard Maynard,
456; Hatch, 3Barns v. N. H. 304. The conduct and relative situa-

oftion the will of fromparties constitute evidence whichingredients
the court will infer it to ofhave been the intention the not toparty
divest himself of the beneficial the execution of a vol-ownership by
untary conveyance. beingThus made ex and notthe deed beingparte,

donee,communicated to the to muchis a circumstance which atten-
willtion be In like it is that amanner, provedwherepaid. voluntary

aconveyance was made to trustonly answer a willparticular purpose,
for 109;result the of the Hill on 108,benefit Trusteesgrantor.
v. Ch.Lant,Ward Prec. 182. The cases the(Pinch) recognize prin-

that it is a of intent.ciple question
What was ? Didthe of intend tointention the shedepositor give

Locke, so,the sums Sarah E. ? Ifto the claimant diddeposited why
book,she of the bank which the ofby by-laws thekeep possession

isbank and themade the evidence of withoutownership, production
which withdrawn,of the could not and for twenty-fourbedeposits

suchcarefully conceal from this claimant the fact thatyears deposits
liad been ? This is with an intentionmade inconsistent toentirely

amake A ingift. the own name was controlled bydeposit plaintiff’s
that inthe so to the offact, estateproof deposited belonged,money
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Inst, 108her Savings,deceased v. Prov.husband. MeCluskey for
Mass. If declar-be-by300. intent as it to herexisted,the is claimed

reten-and theations, that a delivery;intention was not executed by
tion if it everof intention,the book is of a of thatevidence change
existed.

H.Wm. for Sarah E.Rollins, Locke.

de-in thePowers, moneyThe Elizaintestate, deppsitedplaintiff’s
E.niece,for Sarahfendants’ bank in and the benefit of herthe name

Theit to said Sarah.Locke, defendant, givethis with intention tothe
frommoney awayand taketo this theplaintiff giftdefeatattempts
andsufficient,defendant,this that notdeliverythe wasby suggesting

inten-asks this defeat theof to toa court enforceequity technicality
andsufficient,tion citedeliveryof the We claim that wasparty. the
9 AllenHazelton,;1 Keen Moorev.Townsend, MylneBenbowv. & 506

597,; case102 Co. 40 Yt.Bank,and v. SavingsHoward Windham —a
are-similar, and other circumstancesthe of the bank theby-lawswhere

v.inin It is with Brabrookthe same as one at bar. citedthe approval
last named caseBank,Boston 104 231. ThePive-Cent Mass.Savings

in which itis cited the but decided on the circumstancesby plaintiff, was
PowersElizadiffers from the at bar. so neithercase When deposited,

it. is ad-nor at for Thiscould sue the lawher bankrepresentatives
reached bymitted this bill in It could have beenequity.by bringing

bya The questioncreditor of E. the trustee process.Sarah Locke
onfact,onea is of dependingwhether the acts amount to delivery

of v. 18 N. H. 600.Bavis,the intention the party. Hayes
in theland isthat, rule,admit as a general purchasedWe when

isanother, resultingthere amoneyname of one with the ofperson
trust isresultingtrust in favor of owner of the But themoney.the

otherbya matter of and be rebuttedmere equitable maypresumption,
;96on TrusteesHillcircumstances' which thatnegative presumption.

is ad-And forTrusts,on 111.Perry purpose parol proofsec. this
Burr, 2 Ch.;H. 187 Johns.v. 8 N. v.Pagemissible. Page, Botsford

;405, Trusts, Ill,on secs. 150.Perry416
in of merea trust raised favor a thebySuch cannot be person

if not of eitherof the it is the intentionpayment purchase-money,
in Bow N. H. 470.Jewell;that him. v. 21the estate should vestparty

Ladd, theis,J. of the that de-counselargument plaintiff’sOne
shown,-Powers,this under the circumstancesbyof Elizamoneyposit

is ad-raised trust in own favor. But evidencea herresulting parol
onPerrya trust.to the of resultingmissible presumptionrebut

; itTrusts, in 3 find thatnote and we from the case139,sec. cases
fund inEliza to make a valid of thewas intention of Powers giftthe

mustLocke.to Sarah E. Such intentioncontroversy defendant,the
aof re-control; and of it is to overcomethe effect any presumption
fact,offindingraised. Thistrust that otherwise bemightsulting
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to aauthorities as re-therefore, andseems to of the argumentdispose
trust.sulting

andmust be avivos, deliveryinter thereTo constitute a valid gift,
“ assist a volun­A notcourt of willequitythe donee.acceptance by

will actthe courtifteer, though voluntary,the act isyet, completed,
a18 149. Was thereit.” Lord Eldon in Ex Ves.Pye,upon parte

sufficient ?here­delivery
Powers depositedof which Elizabank,One of the the underby-laws

“ withdrawnthis and dividends bemaythatmoney, provided Deposits
on giv-theby bythe or authorizedby any depositor,depositor, person

anda week’s on theing thereof, original deposit-book,notice producing
therefor, sucha addition to ofentry paymentin thegiving receipt

must held to havesaid are that she bethe book.” We clearupon
in themoneyin thethis of her actby-law placingasadopted part

Petition,Perry’shands of And the case differs fromthe bank. herein
N. it was ex-16 H. 44. a whereinThere, deposit,there was special

donee, orthein of the death ofthat, proposedcasepressly provided
it to becestui wastrust, before at the ofarriving age twenty-one,que

to the or his heirs on demand.paid depositor
is, weThe most for that can be takenfavorable view the plaintiff

a trust ina ofthink, that the amounted to valid declarationdeposit
donee; as trustee forfavor of that it a to the bankthe was delivery

is,of that theher niece. condition the by-law depositoneAlthough
theonly original deposit-book,shall be withdrawn upon presenting

orstill, is, byanother that it shall be withdrawn theonly depositor,
then, thatsome person by Considering,authorized the depositor.
inEliza of her act makingPowers the whole asby-lawadopted part

and absolute renun-the would seem to have a clearthere beendeposit,
fund, of theof in and transferunequivocalciation title her the anby

She,in by-law.and conditions forth thethe terms setpossession upon
andfact,in this mode of a definitemaking appropria-chose complete

hardlycouldof the A of trust betion declarationmoney. stronger
themaking deposits,—framed than that created the manner ofby

condition,niece,in oris,that the her qualificationname of without.
she Webank,of which adopted.the thesupplemented by by-law

therefore, trustee for her nieceto asthink, deliverythat the the bank
andrevoked,wasa at the trustwas sufficient least untildelivery, good

it tothat an the donee before a revocationby (admittingacceptance
would consummate thebe revocable) gift.

inquiringThis far to of the case withoutgoes enough dispose
tothe title absolutelyalone sufficient towhether the was passdeposit

Bank,v.donee, Savingsin as Howardthe as has been held such cases
also, Hun­;­ see,v. 16 Abb. 380­597, Putnam,40 Vt. and Millspaugh —­
293; ­631; Johns.Arden,v. 10Hunter,ter v. 19 Barb. Grangiac Benbow

2 Edw. Ch.; Merrill,v.v­ . & K. 506­ MinchinTownsend, Myl.1
;­D. Smith 305­ the; 2 E.Administrator,333­ v. Public —­forPenfield
the doneeinformedintestate, death,case shows that before herthe

one ofin and thattrunk,that thethere were three bank bookssavings
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was forthem her. If think itthe donee her webounty,then accepted
abecame of such doesthereupon The factperfected gift. acceptance

case;not in that it aappear but,the wasaffirmatively considering
tobenefit the donee, burdened no we think hercondition, accept-with

ance must tobe inferred from theand, accordingwhat does appear;
views inthe title to the absoluteexpressed, becamemoney thereupon
the Sarah to a decreedonee, E. and are entitledLocke, the defendants
that be dismissed.The bill

Sleeper v. Sandown.

care is such care like circumstancesOrdinary as is underexercisedusually
by ofjDersons average prudence.

itWhether is ofwant care for a man to travel theordinary uponblind
foot,onhighway unattended, a determined byis of fact to bequestion

the injury view of the case.circumstances of each individual
a blind man,Where in the an unob-off the side ofdaytime, walked

structed feet in abridge width,sixteen defective for want ofwhich was
rail, and suffered an but forwhich would not have hisinjury happened
blindness, the law,court cannot faultas matter of that his con-say,
tributed to the accident; but it is for the after hisconsideringjury,

road,with thefamiliarity his from the increased acute-ability arising
ness, andfidelity, otherwise,of his other and all the cir-power senses, of

case,cumstances of the to whether he of insay was carelessnessguilty
to thepass without aattempting bridge guide.

David T.Case, forby Sandown,the town ofSleeper against injuries
to the of the in which theperson caused a defect aplaintiff, by highway

to indefendants were bound and provedThe defectkeep repair. alleged
of awas the want on one the Exeterrailing side of a acrossbridge

river, the a little in frombridge being twenty-six .length,feetrising
wide,fourteen to sixteen feet with in middlesome the projectingplank

on each side forconsiderably railing;the convenience of thebracing
and the of the washeight bridge or nine feet.eight

The of that he wastestimony the himself tended toplaintiff prove
blind, and had for several hetotally been and that since becameyears;

;hadso he .been aloneaccustomed to walk across this oftenbridge,
sometimes ten times in in which wasweek,one from hisgoing place,

and aone mile half from He testifiedthis to and from his work.bridge,
verythat he crossed it he care-when felt his with his canealways way

andfully, 4,sometimes that onagainst Augustthe railing;ran.
ithe was on in his1870, crossing foot, daytime, way alongthe feeling


