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be inoperative, so,must otherwiseexecute unless tlie deed or willit, —
mannerin the onlythis money,in as use ofhere, such an act thepais

hus-herbyof it conferredenjoymentconsistent with the profitable
it.of a overan executionwill, powerbe asregardedband’s cannot

Her-of Jacobexecutorof themoney bysum paidThe equivalent
Mrs.ofexecutorthebyto the remainder-manwill has beensey’s paid

originalof theintention, not onlyin of theHersey’s will, pursuance
ofininferred,testator, pursuancefar or bealso,but so as appears can

her.and the duty imposed uponthe of Mrs. Hersey,design
forthe reasonsis, appealthatof the whole matterThe conclusion

is affirmed.courtand of theare the decreedisallowed, probate

* Ordway.Haynes v.

final and conclusivebetweenin a is asNo cause consideredjudgment
the cause in thesame,the while a review of which judgmenttoparties

rendered iswas pending.
in af-in or evidence ascan be barpleaded givenNo judgment properly

suit, re-in other suchanythe of the same whilepartiesfecting rights
isview pending..

Richard M. to re-Ordway,Assumpsit, by Timothy Haynes against
attendance, as a and for medicinefor the physician,cover plaintiff’s

andthe defendant’s illness, beginningfurnished during
ending

writ, Ordwayto the date of this casebroughtSome time prior
illness,in that andfor recovered judgment.against Haynes malpractice

forreview, a verdict was returnedHaynes Ordway,reviewed. Upon
to aside. This motion is now Sub-pending.he has moved setwhich

ruled, that the in theforma,it was judgmenttoject exception, pro
not a to the maintenance of this action.suit was barmalpractice

Case reserved.
for theMugridge, plaintiff.Tappan &

Sanborn,Foster & for the defendant.George,
“J. trial of a cause isSargent, The review in its nature aupon

;trial of the issues before v. 6 N.new H. 204­Burley Burley,tried”­—­
the first is notalthough judgment reversed,and but a newtechnically

rendered, in itsis,is it nature and so far a reversalyetjudgment effect,
verdict,the former as the second verdict from first. Theof thediffers

verdict shows the former verdict to have been erroneous by justsecond
576;amount of that v. N. H. andHolmes,the 10Averydifference­—­

verdict,of the second that isupon review, substantially,the effect

* Reporter.decided the December term,This case at 1870.was
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or tonot the formerthough judgment,either to reversetechnically,
12Knox,Knox v.correct errors that therein.any may have occurred

N. H. 357.
tocase,In ItParker,the last seemsJ., says,C. in the opinion, —“

have some otherhere,been in andconsidered and Massachusetts
a ver­places, that a by singlenot to be concludedparty ought finally

”dict ren­hence,of a in case; beingajury judgmentcontested and
dered reviewlibertyon the was at toverdict,first the aggrieved party
the theas ofcase once a matter of has been aThis provisionright.
law of the the greater partProvince and forState of New Hampshire
of anthe time in actions where27),since Laws of N. H.1701 (Prov.
issue for­of fact has on thebeen of a reviewThejoined. operation

H. andCurrier,mer N. 87,v. 18judgment is further in Otisdiscussed
in Bunce, 395,Little 24 N. H.491;v. N. H. v. Pike,7 and in Pike

Gilmore, H. AndrewsBadger 529,v. N. N.Sabin,H. v. 20459,37 Stevens
Fo­v. N. H.ster, 42 376.

But in is consideredEastman v. 71, question47 N. H. thisCompany,
in 78;the and it is there74,on onargument and in thepage pageopinion
held, thethat as the as on originalsame reviewissues are on thetried
trial, thefirst trial forthe on thethough may have found a verdictjury

anddefendant,plaintiff, on review for theyet the find onethey may
that it is must be regarded,the final law whichallowedjudgment by
as concluding the of in such cases.rights the parties

Such in therereview,law it cannot be said thatbeing the cases of
is yet in thewhich of theany judgment concludes the rights parties

sure,original action to be re­of v. Haines. TheOrdway plaintiff,
a his re­trial; broughtcovered verdict at defendantthe first but the

a forverdict,and on a butview, second trial the recoveredplaintiff
an amount so has takenone,much less than first that the plaintiffthe

Ifand this shouldis to that set aside.exceptions, have verdicttrying
done,be in which casereview,then wouldthere a new trial uponbe

before,than orthe smallermight recover orplaintiff a verdict larger
is decisive; nothingthe defendant recover favormay a .verdict in his —

a on the review.until is obtainedjudgment rendered some verdictupon
theis to be as must concludeThat considered final thatthe judgment

thererendered,of isthese untilrights thatparties; and, judgment
in cause.be said to final thecannot properly anybe judgment

defendant.,then, inthat theAssuming, bytakenthe position .this
correct, mightcaseis that a in thecase final judgment malpractice

wewhich, however,inbe bar in thispleaded concerningproperly case—
have recov­beenmayno whichopinion still,express any judgment—

a finalasbein the case of v. Haines cannot pleadedered other Ordway
of re­as the actionas sosuch, longor consideredjudgment, properly

until, in the ofactionais nor shall be judgmentview therepending,
ascasein the malpracticeThere is no such final judgmentreview.

this suit.as a to the ofbar maintenancewill operate
The caseof court trial was correct.rulingThe the at the term

trial„Standand willmust be the actiondischarged, for


