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time,a futureto atof an intent payof the existencerepresentation
onot t­ pay.an intentofand a of the non-existencerepresentation

toand fraudulent representationof a falserequiresWhat lawprinciple
?the act of purchasefromor it to be inferredfairlybe forbidsexpress,

offrom the actfact, purchase,A materialof a impliedrepresentation
for theeffectiveis asthem,and of to sellgoodsthe ownerinducing

Ifmade.if it had and expresslyvendee’s as beenpurpose previously
and isfalse,to beit to thefalse,is and known pretended purchaser

togoodsanother’sof convertingand used him as the meansbyintended
aofpretence pur­the falsehis own without undercompensation,use

the-­? Whenfraudulentchase, it such adoes not renderwhy purchase
and needbothbyis to it is understoodnecessarily parties,intent pay,

tois notthe intentas Whenexisting.not be expressly represented
a falseis calleddeceitof theit is course concealed. Whetherpay,

ortoof an intent pay,and existenceof therepresentationfraudulent
thetonot pay,a of an intentconcealment of the existencefraudulent

obtainsfact, fraud. A manand sameis,fraud described in one the
fraudulentlyis,goods fraudulently (thaton credit by representing

them;fortothat he intends paytheir owner to understand)causing
tonot payhis intentor, fraudulently concealinghe obtains them by

in boththem;—if he obtainsfor obtains them in either way,them he
Case, theinIn to theways. presentthe' instructions thegiven jury
It seemsas of fraudulentwas onequestion representation.presented
is left tothis, the questionto be in such a case as whetherimmaterial,
conceal­of fraudulentorthe as one of fraudulentjury representation,

hasattentionour;ment and in view to whichinstructions, anythe
called,been do not to us to be erroneous.appear

on the verdict.Judgment

Spear Hill.* v.

to a re-and bailed sheriff’sof attachedvarious articles property,When
and a ofsum,at partin the onereceiptare valued togetherceiptor,

nora toanother notperson partyto and áre taken bythem belong
aunder suchbailment, party,the nor claimingin the suit orinterested

thanare moredebtor,the of the worthresidue, propertyand the being
the attachmentand debt secured byin the thereceipt,sum statedthe

forsum, is the measure of damagesthat sum.than the sameis greater
nto the sheriff oto deliver the debtor’s propertythe receiptor’sneglect

demand.

Reporter.* term,Decided June 1872.
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Trover, Justin H. for three-by ITill,Charles oneSpear against
quarter ale,of ten barrel ofgin, contents,and one sixteenpipe kegs
bottles of wine, one barrels of onecigars,hundred five andliquor,

ofkeg tomato ketchup.
The was, sheriff, and,is and aplaintiff 1866,in on Octoberdeputy

10, 1866, inhaving his hands writ in favor of one William Stewarta
against Emerson,one B. inDudley propertyattached the question,
with other and took from defendant in usuala the theproperty, receipt
form. The addition inincluded, in to the embracedreceipt property
this suit, safe,viz.,the other articles: three beerfollowing one pumps,—“
one stove, of decanters,lot foureight tables, looking-marble top
glasses, four clock, chairs,tumblers, one twelvepitchers, twenty-four
and a lot of and tin no valuationcrockery ware.” There was separate
of the but dollars.the was valued at hundredproperty, eightwhole .
There was no removal G-.of sheriff. Oneby Josephthe theproperty
Hill claimed beto the all in the re-owner of the includedproperty

andceipt, the to andprocured defendant the afterwardssign receipt,
said J. G-.Hill of thisall the For the ofdisposed property. purposes

and other,case no it is that embraced in this suittheagreed property
was Emerson,at ofthe time the of said andattachment the property
that the remainder notof the in the andincludedproperty, receipt

suit,included in this was the Emerson,not of said but wasproperty
the of saidproperty G. Hill.Joseph

The suit andof Stewart v. has a ren-tried,Emerson been verdict
dered in $898.83.favor of the is alsofor It that theplaintiff agreed

inembraced was much thanproperty receipt eightthe worth more
dollars,hundred and in thisthat suit was alsothe embracedproperty

worth much more than hundred dollars. Theeight claimsplaintiff
that he is to this full ofentitled recover in suit the value the property

it,embraced in not amountthe of the whichexceeding judgment may-
or,be Emerson,obtained in the suit of v. that he is entitled toStewart

dollars,recover sum ofthe and interest from the date ofeight hundred
the 14,1871.demand the defendant,upon April

The defendant claims that valuation in the is conclusivereceiptthe
andthe that is to suchupon plaintiff, onlyhe entitled recover propor-

tion of sum ofthe dollars and interest aseight hundred the property
inembraced this suit bears to the whole property.

It was courtthat this submitted to the the fore-agreed case be upon
facts, trial,ofgoing statement to either a withoutreserving juryparty

from contained.prejudice anything herein
Case reserved.

Morrison for theStanley, plaintiff.&

The case finds that this suit worththe embraced in wasproperty
dollars,much more than hundred theeight satisfy judgmenttoenough

in Steivart v. toEmerson. The claims he is entitledplaintiff that
recover full tothe value of the orproperty, enough satisfy(1) (2)
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assaid the value of thewit, propertyto or$898.83,judgment, (3)
time of thegiven in to interest from thethe withreceipt, wit, $800, .

demand.
is1. form there noThat can in this of actionthe recoverplaintiff

doubt. The must be forN. H. 289. 2.Poole v. 1 judgmentSymonds,
full the prop-the of the If the do not deliverreceiptorvalue property.

for theerty value,to on is liable the fulldemand, althoughthe officer he
ofdebt on for much less than the value theit was attached waswhich

tomayfull value not neededFor, satisfythe bealthoughproperty.
attached,the the debtor’s must belevy pro-on they rightwhich were

; entitled, of debt,tected after satisfaction the to have thehe is the
2 N.him, or its full value. Bissell v. Huntington,residue returned to

H. for full value,142. If is less than the therenderedjudgment
debtor an the for andresidue,can maintain action officer theagainst

inthis, the is the owner’s 3.too, thougheven property possession.
The of full ofdamagesThe action is trover. measure is the value the

Here, there was a demand the theuponproperty. receiptor pending
attached,action the in instance ourwhich chattels were whichupon

from rule. 30 N.GHlchrist,courts have never varied the v. H.Phelps
171; ;JDenniston,13 354 Clement N.Ijittle,Beecher v. v. 42 H.Gray

were, that564. 4. of the bailment the toThe terms chattels were be
officer on The findsdelivered to the demand. case the receiptor

to hands J. G. Hill,allowed into the who claimedgothe ofproperty
to the officer inbe the owner. How much can recover that instance 1

debtor,When has been recovered the ifagainst the officerjudgment
ordinarythe the rule ofbring an action is theupon receipt, damages

and and theinterest,amount of officer’s fees. Bissell v.judgment
v.Clement ante.Huntington, Little,

toan attachment is not limitedThe lien of the amount for which the
attach, isthe officer to butwrit commands commensurate with the
costs,and thoughamount of the that be thanjudgment greater the

ofsum the the writ the officer to recover.requiredwhich precept
can33 Me. 214. The bailee inPreston,Searle show this actiononlyv.

the attached were notthat of chattels the ofcertain theproperty
into thethat have owner’s hands. Learnedtheyand v.debtor, gone

; Hamilton,224Mass. v. 15 Pick. 43. 5. But if13 BursleyBryant,
hold cannot recover fullshould that we the value ofthe court the
claim cannot be entitled less than $800,then we that we toproperty,

demand. infrom the of the There are casesand interest time the
isvaluation in the holden to bethe conclusivereceiptbooks where

But form of actionthe was onassumpsitthe theparties.between
fordeliver, and not trover the conversion. v.to Scott Whitte-contract

that a in ofrule,N. H. 309. The statement the themore, receipt27
both inonlyconclusivebeing uponvalue of the goods parties, applies

isthere no actual exhibitionof nominal attachment where ofcases
thethe treats a contract andor where officer asreceiptthe property,

8 N.v. Blodgett, 238;Morrison H. Jewett Torbrings v.assumpsit. rey,
3 H. 299.;219 Brown N.11 Mass. v. Smith,
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we thatgrant theSuppose can recover aplaintiff only proportionate
of dollars,hundredeight the defendant claims: bepart what would.as

the ?result The have ofconverted the thisreceiptor might whole
inmentioned the The wouldproperty measure ofreceipt. damages

only eighthave been hundred Would the law the re-dollars. permit
halfceiptor to one of this his ? wouldput into Thatproperty pocket

be the result of the defendant’s Will be allow-legitimate doctrine. he
ed, suit,tothen, convert the excess of this inembraced thisproperty
above ofthe valuation the ? and weauthority,receipt Upon principle
cannot discover inany reason for the this case.varying rule

C. R. for theMorrison, defendant.

1. To avoid themisconception, defendant does not understand that
$800:the was worth but, that couldproperty theassuming plaintiff

it that, so,worth more than if to do the is asprove permitted question
rule ofto the under thedamages circumstances of this case.

2. There is to is tonothing show that the Em-plaintiff accountable
for anyerson of the and facts in Stewartportion the statedproperty;

Emerson,v. well court,and known to the show that J. G. Hill had a
to all thegood title as him.property against

3. defendantThe had none of the in his at theproperty possession
¿thim,time of the nor indemand factupon any time.

4. In the toattached remain in thepermitting property possession
Hill,G.of J. the defendant-had a to that itright assume was worth

and$800, only $800.
5. form of action againstThe isthe troverreceiptor indifferently

andor the rule of inthe sameassumpsit, damages either case.’ Webb
13 N. H. 230, ;v. 235Steele, ;Holt v. N. H.Burbank, 164,47 167

v. 35 Yt.Austin,Soule 515.
“6. The isvalue inserted in fix theorder to extent of defend-the

in caseliability returned,ant’s the are not andgoods to ascertain their
B,emickin anyvalue that might arise v.dispute concerning them.”

;11 H.Atkinson, N. 258 Brown Smith, ;v. 3 N. H. 299 Crossv.
Brown, 287,283,41 N. H. and cases above cited.

“ is settled that it is defence,7. It a in angood action aupon receipt
thethis,like that has no toplaintiff claim the and thatgoods, they

into the ofgone Harper,have the owner.” v.possession Webster 7 N.
594, ; ; 321;N.H. 597 11 H. 558 N. H. 302;31 N. H. 42 N.27 H.
; Cush:10 307.590

8. The defendant accounts afor of the articles forportion receipted
that haveshowing they Hill,into the J.by gone of G. thepossession

owner; inand in suit,the thisrightful making up damages the plaintiff’
beyondcannot the value thego of as fixed by theproperty receipt,

after the ofvalue thededucting alreadyarticles accounted for.properly
v. 45 N. H. 183, and casesHaynes 185, before cited.Tenney,

ADoe, J. sheriff’s inis, areceiptor general, depositary, holding
attached for andsafe-keeping withoutproperty compensation, liable,
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and thedeliveringnot and safelyat all events forabsolutely keeping
necessary.No contract isfor care. writtenordinarybutproperty,

thethe ofGilchrist, 266,v. 28 N. H. 272. And when designPhelps
toconstruedparties in used islanguage liberallyis theput writing,

and equiv­the a substituteout tlieir of bailmentcarry makingpurpose
and theattachment,alent thefor or a of preservingcontinuance

in theif badas remainedbyobtained attachment thesecurity property
in topersonal thecustody enough receiptof sheriff. There beingthe

of contractshow and thethis to be the controlling purposeprincipal
of in thebailment, takenof construction isgreat liberty accomplishing
object of the parties.

the promisesthe literal the writtenBy receiptorterms of agreement,
to order; butthe or this promise,deliver certain to sheriffproperty

to conditionsin to variousform,absolute is construed be subject
and generalfrom and interests the theimplied the situation of parties,

as if thebyofobject securitythe obtained attachmentpreserving
sheriff, where, for some pur­remained in of theproperty custodythe

thisposes, byin of it remain. Construedlaw, doescontemplation
of thegeneral of the absolutebailment, literallytheobject promise

contractbailee to is be usual condition of thedeliver held to theupon
of toa if bailor lias no claimthat be is not to thedeliverdepositary,
the and into the owner.goods, have the ofthey gone possession

the594,Websterv. H. construction leavesN. 597. This7Harper,
if bad notcreditor’s wliat it would been the bailmentsecurity have, concerned, it immaterialbeen made­ So far as the is issecurity

whether the a to the reclaimstitleperson having paramount property
it from or his sameby generalthe sheriff from bailee. Construed the

ofbailment,of the the absolute theobject literally promise receiptor
to care ina horse a to exercise ordinarydeliver becomes promise

; fault ofif horse the receiptor,the horse and the dies withoutkeeping
inbe is not v. 283. If the horse theBrown,liable. Cross 41 N. H.

is not the understandingis killedreceiptor’s possession by lightning, it.
of that and re­the obtained the attachmentsecurity, bytheparties

if badby than it would be bebailment,tained the shall be greater
in ofbeen killed the the sheriff.personal custody

ofof in the a valuation theobject propertyThe inserting receipt
thefix the ofliability,to the extent of thebeing receiptor’s language

to effectgiveclause is the intent of theby partiesvaluation construed
and defendant299,to v. 3 N. theSmith, 302),that intent H.(Drown

than value statedin this case is not liable for an amount thegreater
N.41 H.and after Cross v. Brown,in the interest demand.receipt

283, 287; 13Parsons v. Vt.Strong, 235.
and eco­convenientlyof bailment toobjectThe thegeneral being

if theas bail­attachmentnomically security bythe obtainedpreserve
beingnot valuation clausemade,ment bad been and the of theobject

contract,—to fix a limit of for a of the bailee’sthe breachdamages
“of thein the constructionby these asfollowing objects guidestwo

this case.find raised inwe shall the answer to questionthereceipt,
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The whole was valued in $800, anythe at withoutproperty receipt
valuation of articles. Part ofseparate debtor,it to the andbelonged

Hill,it hasof to G. whopart J. of thedisposed whole. The part
to was $800,the debtor worth morebelonging than and the creditor’s

$800.isverdict than Themore valuation clause limits the extent
liabilityof defendant’s to an $800the amount not andgreater than

limitation,interest after demand. With that the ofobject preserving
if not made,as the hadsecurity bailment been shows what amountfor

is liable. If bailment had not made,he the been J. G. Hill could have
sheriff,hisreclaimed the and the re­property from debtor’s property

in handsmaining the sheriff’s would amounthave been to thesecurity
isvalue, $800.of its which more than The test of se­preserving

thecurity, reasonably qualified by clause,of valuationthedesign
makes the defendant liable for and interest after demand.$800

To so far the test ofqualify a test ofpreserving security by propor­
fromtional value the valuation clause, as to hold that theimplied

$800intended to a lien of thanparties preserve less on ofproperty
$800,thanthe debtor worth more would a strained,be andunnatural,

construction. Theunreasonable debtor’s worth moreproperty being
$800,than the of the must toobject parties have been a lienpreserve

of If of J. G. Hill$800. the not attached,had been thatproperty
;would have been and could-object accomplished it not have been their

that value of lienintention the the on of the debtor worthproperty
should be a fruitlessimpaired by$800 attachment and a fruitless

of J.of G. Hill.bailment It not theirproperty was to makepurpose
such a bailment that the more received,the bailee the lessproperty

should resultbe tosecurity contrary the whole ofpreserved, theory—a
of athis kind lien. Such result could be reached a literalby giving

clause,to valuationconstruction the and anfrom it inferencedrawing
inthat, if the bailee should way be relieved fromany obligationhis to

anyreturn of the he shouldpart property, be liable for not returning
the rest to the amount of itsonly value, and allowingproportional
such of and ana construction such inference from that particular
clause to override the chief ofobject the contract. one.By employing
test construction and all anignoring others, arbitrarybyof placing

on orone one and theemphasis purpose stipulation rest,disregarding
in ataking some in aby common,words or and otherscomprehensive
sense,or almostrestricted apeculiar any can bemeaning put upon

ofBut, takingcontract. the in a naturalwhole contract togetherthis
sense,and ordinary giving weightdue to all its andevident toobjects

all its and the constructionexpress stipulations, applying all rules of
to all its to theywhich are to howparts applicable, we are unable see

$800main of $800the worth ofobject preserving security worthupon
of debtor’s canthe be a rule ofproperty bydefeatedproperly propor

value fromtional the valuation a rule ofimplied clause. Whether
would ifvalue hadproportional govern the debtor’s beenproperty

is$800,worth less than a which we not considered.question have
beingThe valuation of $800,the and the value of the debtor’sreceipt
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as well as tlie amount of the than thatbeing sum,debt moreproperty
it is in this to hold that of theunderstandingcase theenough parties,

construction,ofascertained a fair rules ofby was,application legal
that such the shouldunder circumstances tosecurity preservedbe the
amount is$800,of and that the defendant liable forconsequently that
sum.

If the andsafely keptthe had debtor’sreceiptor deliveredproperty
it do,to sheriff to or if the hadthe as he sheriff retakenpromised it
as do,he had a lien would haveto the been toright preserved the

; in case,amount of and ofmore than the nature the from$800 which
of andthe intent the of thethe aremeaning receiptparties largely

to be inferred, no can be found forreason theholding receiptor par-
histially obligationfrom to deliver to thedischarged $800sheriff

worth of the his J. G. Hillbydebtor’s toproperty permitting dispose
'of his own property.

of was,The the that the shouldunderstanding parties receiptor not
be that he$800,liable for than and shouldmore be liable for that

liabilityamount should be or whollyunless his partly ondischarged
some a liberal construction-Byreasonable founded onground. the
intention an intention notsecurity,to declared inpreserve expressly
the fromhe excused thedeliveringisreceipt, property tobelonging

Hill,and G. thebyof J. literal terms ofdisposed by thealthough,
deliver that as as rest.he to well thereceipt, promised The object

$800,tosecurityto the amount of hisbeing preserve excuse for not
the of J. G-.Hill isto nodelivering propertythe sheriff excuse for

not of the debtor. He topromisedthe deliverdelivering theproperty
has it.debtor’s He not delivered For not it heproperty. delivering

has no damage actually bydone theexcuse. The inexcusable breach
of his than He is protected by$800.contract is more the valuation

$800.for theclause liability damage beyond He claims aagainst
thatbelow sum. This claimliabilityreduction of his cannot be sup-

ofobjectthe the contractdefeating great bywithoutported turning
tothe the destructionpreservationbailment from of security.the

In 65,Vt. a of theportionv. 19 propertyAllen andCarty, attached
creditor,to the andbelonged attachingbailed to a was sub­receiptor

his and to debts;creditors sold hissequently payattached andby it
“ intowas to effect thethat, carryheld in intent oforiginalorder the

the of foras far measure damagesas the non­parties practicable,”
should itsbe value—thedelivery proportionalof the residue value of

the the and not the actualreceipt,in valuewhole of thespecified
whole, the basis of Thecomputation.taken as cred­being attaching
itor for non-deliveryhad the the ofthe benefit of whichproperty the

It to the creditor’swent debts. Andpaywas not liable. ifreceiptor
the for value ofproportional residue,the thewas liable itreceiptor
was all theheld would derive advantagethat the creditor from the

the How a case ofthat was that kindreceipt contemplated by parties.
would this is a onState,be in which wepointdetermined noexpress
opinion.

22YOU. LII.
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said,­In v. the court It is well understood that theseAllen Carty, —­“
andand as tousuallyare taken the officerreceipts given security

is be­no such valuation often made ascreditors, and that takes place
valuationand seller. The is generallytween purchaser perhaps

is to beto the amount of the debtmade with more reference which
to real value the Hence thesecured, than the of property. property

in allor underrated thebe overmay greatly greatly partiesreceipt,
that isat the time the of the valueobjectunderstanding specifying

to furnish for debt.an of the but a theproperty, securitynot appraisal
* ** This of has not beendamagesrule proportional[the value]

to other class of than officers’anywith reference contractsconsidered
on a own.”footingdeemed to stand of theirwhich ai’ereceipts, peculiar

seem to for attachedregardThe authorities generally receipts
ofcontracts,an class of rulesbyas exceptional governedproperty

de-from those to ofdifferent other contractsapplicableconstruction
aof ofcontracts,Like this contract bailment consistsotherposit.

understanding, actual or and the mutual under-mutual presumed;
of rules of con-byis to be ascertained the settledstanding application

ofThe theparticular by leading pur-struction. explanation phrases
contract, ;is a of and the leadingof rule constructiongeneralaposes

is anof in the construc-security important guidepurpose preserving
class,is inclass of contracts. Whether it antion of this exceptional

construction,ofof rulesbeing governed'bythe sense exceptional
mayit of class of bailments for be doubt-out thetaking safe-keeping,

In there no the contractcase,ful. is occasion tothe present exempt
rule inten-the of the the dominantgeneral regardingfrom operation

was, $800to ofwhich a lien the amounttion of the toparties, preserve
of that in andvalue,on the a manner convenientdebtor’s property

all interested.for partieseconomical
Case discharged.

Keene.Grimes v.

town to for an aa recover to causedinjury carriageIn an action against
thea it is for tocompetent prove pay-defective highway, plaintiffby

ment, town, byof for caused the same accidentdamages injuriestheby
in the carriage.a passengerto

173,v. 49 N. H. affirmed.Plymouth,doctrine ofThe Coffin
authorized to their theKeene fordig highwaystown of were up purposeThe

Their ofmaintainingand water-works.establishing superintendentof
street,in a in a in aa hole for leaksearching water-dugwater-works

officer,Held, a a ofthat he acted not as but as servantpublicpipe.
that,town, his the ofand act within hisbeing scope employment,the

hisfor an causedinjury by negligence.liabletown werethe


