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representation of the existence of an intent to pay at a future time,
and a representation of the non-existence of an intent not to- pay.
What principle of law requires a false and fraudulent representation to
be express, or forbids it to be fairly inferred from the act of purchase ?
A representation of a material fact, implied from the act of purchase,
and inducing the owner of goods to sell them, is as effective for the
vendee’s purpose as if it had been previously and expressly made. If
it is false, and known to the pretended purchaser to be false, and is
intended and used by him as the means of converting another’s goods to
his own use without compensation, under the false pretence of a pur-
chase, why does it not render such a purchase fraudulent? When the
intent is to pay, it is necessarily understood by both parties, and need
not be expressly represented as existing. When the intent is not to
pay, it is of course concealed. Whether the deceit is called a false
and fraudulent representation of the existence of an intent to pay, or
a frandulent concealment of the existence of an intent not to pay, the
fraud described is, in fact, one and the same fraud. A man obtains
goods on credit by fraudulently representing (that is, fraudulently
causing their owner to understand) that he intends to pay for them;
or, he obtains them by fraudulently concealing his intent not to pay
for them ;—if he obtains them in either way, he obtains them in both
ways. In the instructions given to the jury in the present case, the
question was presented as one of fraudulent representation. It seems
to be immaterial, in such a case as this, whether the question is left to
the jury as one of fraudulent representation, or of fraudulent conceal-
ment; and the instructions, in any view to which our attention has
been called, do not appear to us fo be erroneous.
Judgment on the verdict.

*SpEar. . Hitr.

. When various articles of property, attached and bailed to a sheriff’s re-
ceiptor, are valued together in the receipt at one sum, and a part of
them belong to and are taken by another person mnot a party to nor
interested in the suit or the bailment, nor claiming under such a party,
and the residue, being the property of the debtor, are worth more than
the sum stated in the receipt, and the debt secured by the attachment
is greater than the same sum, that sum is the measure of damages for
the receiptor’s neglect to deliver the debtor’s property to the sheriff on
demand. )

* Decided June tgrm, 1872, ' REPORTER.
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TrovER, by Justin Spear against Charles H. Hill, for one three-
quarter pipe of gin, ten kegs and contents, one barrel of ale, sixteen
bottles of wine, one hundred cigars, five barrels of liguor, and one
keg of tomato ketchup.

The plaintiff is and was, in 1866, a deputy sheriff, and, on October
10, 1866, having in his hands a writ in favor of one William Stewart
against one Dudley B. Emerson, attached the property in question,
with other property, and took a receipt from the defendant in the usual
form. The receipt included, in addition to the property embraced in
this suit, the following other articles: viz.,~—¢ one safe, three beer pumps,
one stove, lot of decanters, eight marble top tables, four looking-
glasses, four pitchers, twenty-four tumblers, one clock, twelve chairs,
and a lot of crockery and tin ware.” There was no separate valuation
of the property, but the whole was valued .at eight hundred dollars.
There was no removal of the property by the sheriff. One Joseph G.
Hill claimed to be the owner of all the property included in the re-
ceipt, and procured the defendant to sign the receipt, and afterwards
said J. G. Hill disposed of all the property. For the purposes of this
case and no other, it is agreed that the property embraced in this suit
was at the time of the attachment the property of said Emerson, and
that the remainder of the property, included in the receipt and not
included in this suit, was not the property of said Emerson, but was
the property of said Joseph G. Hill.

The suit of Stewart v. Emerson has been tried, and a verdict ren-
dered in favor of the plaintiff for $898.83. It is also agreed that the
property embraced in the receipt was worth much more than eight
hundred dollars, and that the property embraced in this suit was also
worth much more than eight hundred dollars. The plaintiff claims
that he is entitled o recover in this suit the full value of the property
embraced in it, not exceeding the amount of the judgment which may
be obtained in the suit of Stewart v. Emerson, or, that he is entitled to
recover the sum of eight hundred dollars, and interest from the date of
the demand upon the defendant, April 14, 1871,

The defendant claims that the valuation in the receipt is conclusive
upon the plaintiff, and that he is entitled to recover only such propor-
tion of the sum of eight hundred dollars and interest as the property
embraced in this suit bears to the whole property.

It was agreed that this case be submitted to the court upon the fore-
going statement of facts, reserving to either party a jury trial, without
prejudice from anything herein contained.

Case reserved.

Morrison & Stanley, for the plaintiff.

The case finds that the property embraced in this suit was worth
much more than eight hundred dolars, enough to satisfy the judgment °
in Stewart v. Emerson. The plaintiff claims that he is entitled to
recover (1) the full value of the property, or (2) enough to satisfy
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said judgment, to wit, $898.83, or (8) the value of the property as
given in the receipt, to wit, $800, with intevest from the time of the
demand.

1. That the plaintiff can recover in this form of action there is no
doubt. Poole v. Symonds, 1 N. H. 289. 2. The judgment must be for
the full value of the property. If the receiptor do not deliver the prop-
erty to the officer on demand, he is liable for the full value, although the

. debt on which it was attached was for much less than the value of the
property. For, although the full value may not be needed to satisfy
the levy on which they were attached, the debtor’s right must be pro-
tected ; he is entitled, after the satisfaction of the debt, to have the
residue returned to him, or its full value. Bissell v. Huntington, 2 N.
H. 142, If judgment is rendered for less than the full value, the
debtor can maintain an action against the officer for the residue, and
this, too, even though the property is in the owner’s possession. 8.
The action is trover. The measure of damages is the full value of the
property. Here, there was a demand upon the receiptor pending the
action upon which the chattels were aftached, in which instance our
courts have never varied from the rule. Phelps v. Glchrist, 30 N. H.
171 ; Beecher v. Denniston, 18 Gray 354 ; Clement v. Little, 42 N. H.
664. 4. The terms of the bailment were, that the chattels were to be
delivered to the officer on demand. The case finds the receiptor
allowed the property to go into the hands of J. G. Iiill, who claimed
to be the owner. How much can the officer recover in that instance ?
‘When judgment has been recovered against the debtor, if the officer
bring an action upon the receipt, the ordinary rule of damages is the
amount of judgment and interest, and the officer’s fees. Bissellv.
Huntington, Clement v. Little, ante.

The lien of an attachment is not limited to the amount for which the
writ commands the officer to attach, but is commensurate with the
amount of the judgment and costs, though that be greater than the
sum which the precept of the writ required the officer to recover.
Searle v, Preston, 33 Me. 214. The bailee can only show in this action
that certain of the chattels attached were not the property of the
debtor, and that they have gone into the owner’s hands. ZLearned v.
Bryant, 13 Mass. 224 ; Bursley v. Hamilton, 15 Pick. 48. 5. But if
the court should hold that we cannot recover the full value of the
property, then we claim that we cannot be entitled to less than $800,
and interest from the time of the demand. There are cases in the
books where the valuation in the receipt is holden to be conclusive
between the parties. But the form of action was assumpsit on the
contract to deliver, and not trover for the conversion. Seott v. Whitte-
more, 27 N. H, 809. The rule, that a statement in the receipt of the
value of the goods being conclusive upon both parties, applies only in
cases of nominal attachment where there is no aetual exhibition of
the property, or where the officer treats the receipt as a contract and
brings assumpsit. Morrison v. Blodgett, 8 N. H. 238 ; Jewett v. Torrey,
11 Mass. 219 ; Drown v. Smith, 3 N. H. 299.
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Suppose we grant that the plaintiff can recover only a proportionate
part of eight hundred dollars, as the defendant claims: what would be
the result? The receiptor might have converted the whole of this
property mentioned in the receipt. The measure of damages would
only have been eight hundred dollars. Would the law permit the re-
ceiptor to put one half of this property into his pocket ? That would
be the legitimate result of the defendant’s doctrine. Will he be allow-
ed, then, to convert the excess of this property embraced in this suit,
above the valuation of the receipt? Upon principle and authority, we
cannot discover any reason for varying the rule in this case.

C. R. Morrison, for the defendant.

1. To avoid misconception, the defendant does not understand that
the property was worth $800: but, assuming that the plaintiff' could
prove it worth more than thas, if permitted to do so, the question is as
to the rule of damages under the circumstances of this case.

2. There is nothing to show that the plaintiff is accountable to Bm-
erson for any portion of the property; and the facts stated in Stewart
v. Emerson, and well known to the court, show that J. G. Hill had a
good title to all the property as against him,

8. The defendant had none of the property in his possession at the
time of the demand upon him, nor in fact at any time. .

4. In permitting the property attached to remain in the possession
of J. G. Hill, the defendant had a right to assume that it was worth
$800, and only $800.

5. Tlle form of action against the receiptor is indifferently trover
or assumpsit, and the rule of damages the same in either case: Webd
v. Steele, 18 N. H. 230, 235 ; Holt v. Burbank, 47 N. H. 164, 167 ;
Soule v. Austin, 35 Vt. 515.

6. « The value is inserted in order to fix the extent of the defend-

- ant’s liability in case the goods are not returned, and to ascertain their
value in any dispute that might arise concerning them.” Remick v.
Atlinson, 11 N. H. 258; Drown v. Smith, 3 N, H. 299; Crossv.
Brown, 41 N. H. 283, 287, and cases above cited. .

7. 1t is settled thabit s a good defence, in an action npon a receipi
like this, that the plaintiff has no claim to the goods, and that they
have gone into the possession of the owner.”” Webster v. Harper, T N.
H. 594, 597 ; 11 N. H. 558; 27 N. H. 821; 31 N. H. 302; 42 N. H.
596 ; 10 Cush. 807.

8. The defendant accounts for a portion of the articles receipted for
by showing that they have gone into the possession of J. G. Hill, the
rightful owner; and in making up the damages in this suit, the plaintiff’
cannot go beyond the value of the property as fixed by the receipt,
after deducting the value of the articles already properly accounted for.
Hoynes v. Tenney, 45 N. H. 188, 185, and cases before cited.

Dozm, J. A sheriff’s receiptor is, in general, a depositary, holding
attached property for safe-keeping without compensation, and liable,
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not absolutely and at all events for safely keeping and delivering the
property, but for ordinary care. No written contract is necessary.
Phelps v. Gilchrist, 28 N. H. 266, 272. And when the design of the
parties is put in writing, the lauwuage used is liberally construed to
« carry out their purpose of making the bailment a substitute and equiv-
alent for or a continuance of the attachment, and preserving the
security obtained by attachment as if the property had remained in the
personal custody of the sheriff. There being enough in the receipt to
show this to be the principal and controlling purpose of the contract
of bailment, great liberty of construction is taken in accomplishing the
object of the parties.

By the literal terms of the written agreement, the receiptor promises
to deliver certain property to the sheriff or order; but this promise,
absolute in form, is construed to be subject to various conditions
implied from the situation and interests of the parties, and the general
object of preserving the security obtained by attachment as if the
property remained in the custody of the sheriff, where, for some pur-
poses, in contemplation of law, it does remain. Construed by this
general object of the bailment, the literally absolute promise of the
bailee to deliver is held to be upon the usual condition of the contract
of a depositary, that he is not to deliver if the bailor has no claim to
the goods, and they have gone into the possession of the owner.
Webster v. Harper,7 N. H. 594 597. This construction leaves the
creditor’s security what it would have been if the bailment had not
been made., -So far as the security is concerned, it is immaterial
whether the person having a paramount title to the property reclaims
it from the sheriff or from his bailee. Construed by the same general
object of the bailment, the literally absolute promise of the receiptor
to deliver a horse becomes a promise o exercise ordinary care in
keeping the horse ; and if the horse dies without fault of the receiptor,
he is not liable. Cross v. Brown, 41 N. H. 283. If the horse in the
receiptor’s possession is killed by lightning, it is nof the understanding
of the parties that the security, obtained by the attachment and re-
tained by the bailment, shall be greater than it would be if he had
been killed in the personal custody of the sheriff.

The ohject of inserting in the receipt a valuation of the property
being to fix the extent of the receiptor’s liability, the langnage of the
valuation clause is construed by the intent of the parties to give effect
to that intent (Drown v. Smith, 8 N. H. 299, 802), and the defendant
in this case is not liable for an amount gleater than the value stated
in the receipt and interest after demand. Cross v. Brown, 41 N. 1L
283, 287 ; Parsons v. Strong, 13 Vt. 235.

The genelal object of the bailment being to convemently and eco-
nomically preserve the security obtained by attachment as if the bail-
ment had not been made, and the object of the valuation clause being
to fix a limit of the damages for a breach of the bailee’s contract,—
by following these two objects as guides in the construction ‘of the
receipt, we ‘shall find the answer to the question raised in this case.
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The whole property was valued in the receipt at $800, without any
separate valuation of articles. Part of it belonged to the debtor, and
part of it to J. G. Hill, who has disposed of the whole. The part
belonging to the debtor was worth more than $800, and the creditor’s
verdict is more than $800. The valuation clause limits the extent
of the defendant’s liability to an amount not greater than $800 and
interest after demand. With that limitation, the object of preserving
security as if the bailment had not been made, shows for what amount
he is liable. If the bailment had not been made, J. G. Hill could have
reclaimed his property from the sheriff, and the debtor’s property re-
maining in the sheriff’s hands would have been security to the amount
of its value, which is more than $800. The test of preserving se-
curity, reasonably qualified by the design of the valuation clause,
makes the defendant liable for $800 and interest after demand.

To so far qualify the test of preserving security by a test of propor-
tional value implied from the valuation clause, as to hold that the
parties intended to preserve a lien of less than $300 on property of
the debtor worth more than $800, would be a strained, unnatural, and
unreasonable construction. The debtor’s property being worth more
than $300, the object of the parties must have been to preserve a lien
of $800. If the property of J. G. Hill had not been attached, that
object wounld have been accomplished ; and it could not have been their
intention that the value of the lien on property of the debtor worth
$800 should be impaired by a fruitless attachment and a fruitless
bailment of property of J. G. Hill. It was not their purpose to make
such a bailment that the more property the bailee received, the less
security should be preserved,—a result contrary to the whole theory of
this kind of lien. Such a result could be reached by giving a literal
construction to the valuation clause, and drawing from it an inference
that, if the .bailee should in any way be relieved from his obligation to
return any part of the property, he should be liable for not returning
the rest only to the amount of its proportional value, and allowing
such a construction of and such an inference from that particular
clause to override the chief object of the contract. By employing one.
test of construction and ignoring all others, by placing an arbitrary
emphasis on one purpose or one stipulation and disregarding the rest,
by taking some words in & comprehensive or common, and others in a
restricted or peculiar sense, almost any meaning can be put upon a
contract. But, taking the whole of this contract together in a natural
and ordinary sense, giving due weight to all its evident objects and to
all its express stipulations, and applying all the rules of construction
to all its parts to which they are applicable, we are unable to see how
the main object of preserving $800 worth of security upon $800 worth
of the debtor’s property can be properly defeated by a rule of propor |
tional value implied from the valuation clause. Whether a rule of
proportional value would govern if the debtoir’s property had been
worth less than $800, is a question which we have not considered.
The valuation of the receipt being $800, and the value of the debtor’s
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property as well as the amount of the debt being more than that sum,
1 is enough in this case to hold that the nnderstanding of the parties,
ascertained by a fair application of legal rules of construction, was,
that under such circumstances the security should be preserved to the
amount of $800, and consequently that the defendant is liable for that
sum.

If the receiptor had safely kept the debtor’s property and delivered
it to the sheriff as he promised to do, or if the sheriff had retaken it
as he bhad a right to do, the lien would have been preserved to the
amount of more than $300 ; and in the nature of the case, from which
the intent of the parties and the meaning of the receipt are largely
to be inferred, no reason can be found for holding the receiptor par-
tially discharged from his obligation to deliver to the sheriff $800
worth of the debtor’s ploperty by his permitting J. G. Hill to dispose
of his own property.

The understanding of the parfies was, that the receiptor should not
be liable for more than $800, and that he should be liable for that
amount unless his liability should be partly or wholly discharged on
some reasonable ground. By a liberal construction: founded on the
intention to preserve security, an intention not expressly declared in
the receipt, he is excused from delivering the property belonging te
and disposed of by J. G. Hill, although, by the literal terms of the
receipt, he promised to deliver that as well as the rest. The object
being to preserve security to the amount of $800, his excuse for not
delivering to the sheriff the property of J. G. Hill is no excuse for
not delivering the property of the debtor. He promised to deliver the
debtor’s property. He has not delivered it. For not delivering it he
has no excuse. The damage actually done by the inexcusable breach
of his contract is more than §800. He is protected by the valuation
clause against liability for the damage beyond $800. He claims a
reduction of his lability below that sum. This claim cannot be sup-
ported without defeating the great object of the contract by turning
the bailment from the preservation to the destruction of security.

In Allen v. Carty, 19 Vt. 65, a portion of the property atfached and
bailed to a receiptor belonged to the attaching creditor, and was sub-
sequently attached by his creditors and sold .to pay Lis debts; and it
was held that, ¢ in order to carry into effect the original intent of the
parties as far as practicable,” the measure of damages for the mnon-
delivery of the residue should be its proportional value—the value of
the whole specified in the receipt, and not the actual value of the
whole, being taken as the basis of computation. The attaching cred-
itor had the benefi of the property for the non-delivery of which the
receiptor was not liable. It went to pay the creditor’s debts. And if
the receiptor was liable for the proportional value of the residue, it
was held that the creditor would derive all the advantage from the
receipt that was contemplated by the parties. How a case of that kind
would be determined in this State, is a point on which we express no
opinion.

VOL. LIL 22
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In Allen v. Carty, the court said,— It is well understood that these
receipts are usually taken and given as security to the officer and
creditors, and that no such valuation is often made as takes place be-
tween purchaser and seller. The valuation is perhaps generally
made with more reference to the amount of the debt which is to be
secured, than to the real value of the property. Hence the property
may be greatly over or greatly underrated in the receipt, all parties
understanding at the time that the object of specifying the value is
not an appla,lsal of the property, but to furnish a security for the debt.
* % % This rule of damages [the proportional value] has not been
considered with reference to any other class of contracts than ofﬁcers
receipts, which are deemed to stand on a peculiar footing of their own.’

The authorities gencrally seem to regard receipts for attached
property as an exceptional class of contracts, governed by rules of
construction different from those applicable to other contracts of de-
posit. Like other contracts, this contract of bailment consists of a
mutual understanding, actual or presmmed; and the mutual under-
standing is to be ascertained by the application of scttled rules of con-
struction. The explanation of particular phrases by the leading pur-
poses of a contract, is a general rule of construction; and the leading
purpose of preserving security is an important guide in the construe-
tion of this class of contracts. Whether it is an exceptional class, in
the sense of being governed "by exceptional rules of construction,
taking it out of the class of bailments for safe-keeping, may be doubt-
ful. In the present case, there is no occasion to exempt the contract
from the operation of the general rule regarding the dominant inten-
tion of the parties, which was, to preserve a lien To the amount of $800
on the debtor’s property of that value,in a manner convenient and
economical for all parties interested.

Case discharged.

Grmves v. KEENE.

In an action against a town to recover for an injury to a carriage caused
by a defective highway, it is competent for the plaintiff to prove pay-
ment, by the town, of damages for injuries caused by the same accidens
to & passenger in the carriage.

The doctrine of Coffin v. Plymouth, 49 N. H. 173, affirmed.

The town of Keene were authorized to dig up their highways for the purpose
of establishing and maintaining water-works. Their superintendent of
water-works dug a hole in a street, in searching for a leak in a water-
pipe. Held, that he acted not as a public officer, but as a servant of
the town, and that, his act bemg within the scope of his employment,
the town were liable for an injury caused by his negligence.




