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counsel is right; here the servant was in the ser-clearly engaged—but
town,of is,vice in ;the that in andfor a thesearching leak water-pipe

if in for care,ditches thatdigging he failed to usepurpose ordinary
and so a incause'd Itdefect the is answerable. ishighway, the master
the common case of of anegligence while about his master’sservant,
business, for which the ismaster liable.

Since these views Iwere be infind them to sustainedprepared,
Brooks v. Somerville,106 Mass. 274.

on verdict.theJudgment

* Spaulding’s Appeal.

1868,January 4,1From to theJuly homestead law of this onlyState
a tohomestead the widow and agave minor children of deceased

debtor, as the and the not asagainst deceased,creditors of andgrantees
his heirs.against

The E.parties, Mary the of Erastusagainst estateSpaulding, apt.,
agreed toSpaulding, this tosubmit case the decision of the court upon

the statement offollowing facts :
The E.petitioner, Mary is of Erastusthe widow saidSpaulding,

Keene,late of intestate,in diedSpaulding, county, deceased,said who
20, 1868,on March two children both overonly, twenty-oneleaving

of andyears age, estate,a real andand otherdwelling-house, personal
personal more than for the of allproperty beingthe sufficient payment

andhis debts the of administration.expenses
The of said forpetition widow to the of thisjudge county,probate

for her homestead into be to a saidset off her of real estateportion
which constituted the saidof whichdeceased, they-homestead upon

decease,forresided several to at andyears and the time of hisprior
reside,which she hasupon continued to tookhaving denied,been she

this and herappeal filed reasons therefor.

Faulkner,Wheeler & for the appellant.

1. The only inquestion is,this case the widow ofarising whether a
who died solvent andperson, January 1, 1868, 4,1868,between isJuly
toentitled a homestead.

There is no question but that the widow of of aevery seizedperson
homestead, and 1, 1852, 1,andJanuary 1868,betweendying January

4,or since July 1868, would be to a homestead,entitled whether the

* Reporter.term,Decided June 1870.
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insolvent; it is claimedbutestate of the ordeceased were solvent
in thislegislationofthat, months,for the of six theaboutspace policy

as to discrimi-in changedState to was so farregard homestead rights
nate estates.between the cases of and insolventsolvent

the literaluponThose who maintain this base their claimposition
Stats., of whichthe terms1,of sec.interpretation 124, bych. Gen.

widow, or childrenwife,is made for a homestead for theprovision only
If this wereof debtor, as his andevery grantees.creditorsagainst

homesteads,of thethe inonly the statutes theprovision subjectupon
toobligedbefounded, mightclaim would seem to and webe well

of 1867 intendedconcede that the and the legislaturecommissioners
forto maintained without objectionthe which hadchange beenpolicy

therestrict, increase, rightsmore than thanfifteen and to ratheryears,
and of widows and minor children.privileges

is, notareIn order to weany subjectascertain what the law upon
inat all actslook at that butto actany particular touching subject,

legislatedmateria. has beensubjectThis is the rule when thepari
all the legisla-at it is true wheretimes,different andupon especially

divisions,ortion that found in different chaptersupon subject, although
at sameinto theis the work of one and is operationlegislature, put
case,in thistime and Theby placesone act.legislative appellant,
11, 188,ch.her claim of sec.the clear and distinctupon provisions

:thereinGen. of describedStats.: she comes within the class persons
a solventother thanthe of that can to nosectionprovisions apply

estate, Inand, it, recognized.in to is clearlyher a homesteadright
no7, 8, meaningwhich can have9,secs. and 12 of the same chapter,

ishomesteadestates, the ofrightunless refer to widow’sthey solvent
184, could1,In ch. whichas of dower. sec.clearly as thatrecognized

home-solvent, the widow’shave no the estate wereunlessoperation
of dower.with thefooting rightstead is sameright theput upon

solvent,isthe estateto a homestead whereUnless the widow is entitled
isof ch. 185in 1 and 10much of the contained secs.language
offact, dutyit is theis insolvent inwithout If an estatemeaning.

deceased, includingall real estate of thethe administrator to sell the
ithomestead; in such case wouldandof andthe reversion the dower

ofthe sharesdivision offor theseem to be idle to make provision
and “in thedeceased,theor in the real estate ofheirs devisees

revert-it shall haveafterdower, familywidow’s and in the homestead
anded,” of the dowerthat the reversionsolemnly enactingor for

“ with the otherdivided, oroff, assignedhomestead be setfamily may
can be establishedhomesteadestate,” if in which areal the caseonly

or home-dower,ofreversion, eitheris one in which can be nothere
stead, o"r realany other estate.

homestead rights,tomind,in that law in relationthen, theBearing
todesignedof a revision20,as it was the result1868,stood on March

didlaws, and nottheand render ‘more concisesimplify previous
legisla-of previousin amendmentto be orlegislationprofess original
isas nowchangeof suchtion that that the expediencyupon subject;
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discussed,claimed to have inbeen made had never been either the
legislature elsewhere;or and all the differentconstruing together
provisions andconsistencyto homestead so as torelating preserve
give all,due effect to a doubt that it was thecannot entertain—we

of ofdesign the of 1867 to secure—what thelegislature legislature
1868 indid, terms, secure—a to the widow of every personhomestead

heirs,homestead,deceased a as as well asagainst againstowning
284;creditors and N. H. Sloan v.v. 12grantees. Hanson,Hayes

248;28 H.71;N. H. Robinson v. N. Mooersv.Tuttle, 37Bryant,
Bunker, ; N.Holderness,29 N. H. 420 Jewell v. 41 H. 161.

2. lead, cases,in manyThe other construction of the law would to
this that whose husband died solventpractical absurdity, the widow
would insolvent;ifreceive less from his than he had died hisestate —if
personal and of to histhe sale his outlands sufficedproperty just pay
debts and administration take dower in whatonlyshe wouldexpenses,

estate,had homestead; if andbeen his but his whole real personal,
were andinsufficient to his would take both dowerdebts, shepay
homestead.

3. claims, moreover, inthat,The virtue of the lawsbyappellant
force to to aprior 1,1868, rightshe had a vestedJanuary acquired

lived,in could nothomestead the which she then which beplace upon
divested of Wood-by any JudgeThe dictumsubsequent legislation.

“Sherburne,bury, in 214,Merrill v. 1 N. H. that ofrightthe femmes
modified,covert to dower be taken or at beforemay anyaway, period

the death au-husbands,” byof their does not seem to be supported
;thority but the wife’s homestead stands firmerright ground,upon

even, than that in a todower, because, case, rightof the former the—
of hus-immediate of the estate exists the life theenjoyment during

band, them, inthe law to make of someseeming respects, joint
of or histenants, and it the either thé husbandplacing beyond power,

this or usecreditors, to her of immediate withoutdeprive enjoyment
making adequate compensation.

forVose, the appellees.

1. 1851,The homestead law of that the familywhich provided
homestead, $500 value,not in should not be to theexceeding subject
laws of widowbydistribution or so as the orlong occupieddevise

children,minor 273, 14,been section Gen-having byrepealed chapter
Statutes, intestate,eral at his deaththe whole real estate left the inby

laws,March that to those andafter became t'orepeal, subject passed
the as revised inlaw,his heirs-at-law. ’The homestead theappellees,

as creditors andStatutes, gran-General homesteadonly gave against
of and his Whether thisdebtor,tees the not as heirs.against change

itin law was accidental or is immaterial. But appearsthe otherwise
to infrom of the of revision thethe commissionersreport (referred ap-

“ m.,”316,on that the letters s. defined to1,sec.pellant’s brief), page
“ a differentsubstitute is with materially provi-mean where proposed
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inten-wassection, changesions” tbeset that revisedbeing against
thenot have escapedmade andtionally by commissioners,the could

ofattention the legislature.
of1 ch.2. in sec.But if this and if omissionotherwise, thewere

“ Where124 accidental, bywas it cannot be construction.yet supplied
arerevision, theyinsome of a therevised statute are omittedparts

as an-construction,not consideredto tobe revived but are beby
and authori-419,N. H.Wilson,nulled.” 43Bell, J.,C. in State v.

Gen.materia,ties werethere incited. The actscontemporaneous pari
185,andStats., 183,184,ch. 124, 1,sec. the several sections of chaps.

home-cited theandby 273, 14, repealingch. sec.appellant, .expressly
stead term “homestead”cited,act of In the1851. all those sections

or credit-may have against granteesits inmeaning, reference to those
ors 47 N. II.Keniston,which v.with them a reversion—Tuckercarry

it. Thisby267—or not affectedthose vested before the andrepeal
term in incidentsand otherthose sections no of valuehas dataadequate

con-byfrom which an be raisedheirs,as couldexemption, against
Homestead,struction. from ownershipdower, originateslike always

itby account, exists,the husband, and well into wherebe takenmay
in laws for distribution of his property.

3. of thestatute,where homesteadExcept otherwise provided by
wife until afteris, notdower,like a vestmere and doesexpectancy,
the it out ofhusband’s to takedeath. in this caseNothing appears
the ordinary rule.

that theJ.Sargent, The law which1851, providedhomestead of
tosubjectnot not befamily value,$500 in shouldhomestead, exceeding

the laws of the orwidowbydistribution or devise aslong occupiedso
children, 273,minor Statutes, chapterwas by the Generalrepealed

section 14. new law1868, and the1,This tookrepeal Januaryeffect
took ma-verydifferedeffect from statutethe same date. But the new

124, 1,fromterially old,the sectionStatutes, chapter —which—General
is athe for home-only madedirectlysection under which isprovision

“ whostead, of debtoreverythat thebeing wife, widow, and children
is him-bytherein, occupiedowner of a orhomestead, anyof interest
self orand homesteadhis much of saidshall be tofamily, entitled so

dollars,as as againstinterest shall not exceed in value five hundred
the the lifeduringcreditors of for andsuch debtor and his grantees,
of such wife or and such children.”widow, minoritythe of

home-This aof seen, only givesnew the as willprovision law, be
debtor, asstead and notagainstas creditors and of thegrantees

in beforethe caseagainst heirs; lauds,so that this theby provision
intestate,us, would the of thethe deathto childrenpass directly upon

in thatlieirs-at-law, findingMarch, and the case1868, thethey being
the for the pay-more than sufficientpersonal in this case isproperty

ofment the of administration.debts and expenses
124 sowasAt ofthe thissession, 1868, chapterJuno provision

againstasheirs as wellmodified againsta homesteadas to give
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creditors and grantees. 1868,Laws of ch. 37. that1, secs. 33, Whether
omission in the General doaccidental,Statutes intentional or wewas
not know. But it is afor to that this forus knowenough provision
homestead as omitted, ;heirs is no for what andagainst matter reason
where partssome revision,of a revised in theystatute are omitted the
are construction,not-to be asrevived be consideredby but are to
annulled. 59;v. Walker, 9 N. H. v.Leighton 37Phelps,Wakefield

304;N. H. v.State Wilson, 419,43 N. H. and cases cited.
But it is claimed that of Generalthere are some other theprovisions

Statutes inwhich clearly the of homesteadrecognize rightsexistence
the widows of children,those who minor and whose estatesdie without

solvent,are and case,leave in more thanas thispersonal property,
enough to allpay debts and And is nothereexpenses. questionabut
that, in order to ascertain what the law we areanyis upon subject,

tonot look at in materia.any but to all actssingle provision, pari
case,In ;­this 124,the acts are all see ch. sec.contemporaneous­ —­and

1, above,and the the183,184, 185,several of and cited bysections chaps.
and ch.appellant, 273, above,also sec. therepealswhich14, expressly

1851;homestead law of cited thethese several sections by appel­—of
lant, she selects one as in favor andas her asbeing any,strongly

claim 183,herplaces its clear andupon provisions. Chapterdistinct
11, intestate,is as :sec. follows of deceased,“The widow any person

linealleaving descendants, entitled,shall in addition to her dowerbe
homestead,and to one estate,third of the after thepart personal pay­

ofment the anddebts of administration.”expenses
willIt this,be that and which refer toobserved the other provisions

dower and homestead, shares orwere to additionaldesigned give por-
sections,tions of the Into the wife. some certainpersonal property
; others,shares ingivenare in to and andaddition dower homestead

inas the section a half is aftereighth of the same given,chapter,
debts,of and Ithalf to include dower homestead. waspayment —the

not the ofdesign modifyof these to orany regulate,sections to give,
dower;of tobut,the homestead or thoserights taking rightsof simply

them,what allbe other had madeof the statuteportions expressly
athese-sections and the widow certaingivewere made toprovisions

share of home-the dower andpersonal either exclusive ofproperty,
stead, or, those, to her share of the wholea certainincluding give
estate.

And, when it third ofis said that she is to have one the personal
in it nothomestead,addition to and does meanproperty her dower

homestead,that must a and orshe have both dower eithernecessarily
them;of is,but the this amount or share of personalthatmeaning

to in and asis be addition to such of dower homesteadproperty rights
ifexist in butmay favor,her if There be no suchmay right;any.

is, that,there then the in toallowance is to be additionspecified
whatever it be.may

And thisrequireare cases under andthere which would come
if only byeven the of is toexception, regulatedhomestead beright
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before Jan­124, husband died1, justsec. ch. thesupra. Suppose
that date: thesettled after1, 1868, but the is to beuary estate

timethe ofin force atthe lawhomestead would be governed byright
ahave ofrightthe The widow mighthusband’s death. wife and

old law,under thein lands,homestead as dowerrightas well a of
of the oldtothewhere was to be according provisionsestate settled the
inlaw, law was force.the newafter was and whilerepealedalthough it

wouldtherewhichWe to find underhave been unable sectionany
heldwould benot be as dowersome in as wellcases which homestead

to thesein addition aby herwidow, law,the and theyet givingnew
ifAndalso therecertain share of wouldpersonal apply.property,

would apply,are its formany to the statute in presentcases which
toanythen construction theno of givingthere would be necessity

and homesteadone, bystatute but and that dowerthe obviousplain
of them,orare meant has to both eithersuch as the wifejust rights

andboth, neither,but that or or itone, other,she have or themight
intentionwould not and ofthe evidentinterfere with plain provisions

the statute.
nothing thatlight,in that we seeat all theseLooking provisions
the construc-requires or tend to lead us tonecessarily givethat would

tion And areto claims. we thethese which theprovisions appellant
ofrather inclined to hold to and construction theplain simplethe

statute without toundertakingwhich the havelegislature passed,
it did notIf the makechange forced construction.by any legislature

to mean aany law,mistake in then means and was intendedtheir it
;old lawvery for that set off thebydifferent homestead fromthing

and we a differ-totallyshould not in the lawmakingbe justified
ent andthing, actuallyour from what intendedby construction, they

it.made if did a alone canmistake, theyBut the makelegislature
if;rectify from meaningand the law is not to be itschanged plain

for the forced con-error,of thatcorrecting by anypurpose supposed
struction the court. The of the ofjudge probatedecreeby

beMust affirmed.

Quinn.Tidd and a. v.

1851, wife, lifeUnder the act of of the the ofhomestead the duringright
husband,her is notassigned,to a homestead has been set orwhich off

an in a defence to anestate the land as can be assuch interest or set up
theaction in favor a of hus-of clausum of creditortrespass quare fregit,

band thewho levied his execution land.had upon
1868, setthe the in certain have a homesteadcases,Under of wife may,law

it isand the life the husband. But until thusoff ofduringassigned
estate orher of does not a vestedhomestead constitute.assigned, right


