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before Jan­124, husband died1, justsec. ch. thesupra. Suppose
that date: thesettled after1, 1868, but the is to beuary estate

timethe ofin force atthe lawhomestead would be governed byright
ahave ofrightthe The widow mighthusband’s death. wife and

old law,under thein lands,homestead as dowerrightas well a of
of the oldtothewhere was to be according provisionsestate settled the
inlaw, law was force.the newafter was and whilerepealedalthough it

wouldtherewhichWe to find underhave been unable sectionany
heldwould benot be as dowersome in as wellcases which homestead

to thesein addition aby herwidow, law,the and theyet givingnew
ifAndalso therecertain share of wouldpersonal apply.property,

would apply,are its formany to the statute in presentcases which
toanythen construction theno of givingthere would be necessity

and homesteadone, bystatute but and that dowerthe obviousplain
of them,orare meant has to both eithersuch as the wifejust rights

andboth, neither,but that or or itone, other,she have or themight
intentionwould not and ofthe evidentinterfere with plain provisions

the statute.
nothing thatlight,in that we seeat all theseLooking provisions
the construc-requires or tend to lead us tonecessarily givethat would

tion And areto claims. we thethese which theprovisions appellant
ofrather inclined to hold to and construction theplain simplethe

statute without toundertakingwhich the havelegislature passed,
it did notIf the makechange forced construction.by any legislature

to mean aany law,mistake in then means and was intendedtheir it
;old lawvery for that set off thebydifferent homestead fromthing

and we a differ-totallyshould not in the lawmakingbe justified
ent andthing, actuallyour from what intendedby construction, they

it.made if did a alone canmistake, theyBut the makelegislature
if;rectify from meaningand the law is not to be itschanged plain

for the forced con-error,of thatcorrecting by anypurpose supposed
struction the court. The of the ofjudge probatedecreeby

beMust affirmed.

Quinn.Tidd and a. v.

1851, wife, lifeUnder the act of of the the ofhomestead the duringright
husband,her is notassigned,to a homestead has been set orwhich off

an in a defence to anestate the land as can be assuch interest or set up
theaction in favor a of hus-of clausum of creditortrespass quare fregit,

band thewho levied his execution land.had upon
1868, setthe the in certain have a homesteadcases,Under of wife may,law

it isand the life the husband. But until thusoff ofduringassigned
estate orher of does not a vestedhomestead constitute.assigned, right
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land,in nor ainterest such such an asestate as can be or set upassigned
a ofdefence to writ or an action clausumentry, fregitof trespass quare

in favor of such creditor.
theAnd even value home-though of the real estate in thewhole which
is dollars,stead claimed less theis than it does notfive hundred change

The onlyresult. the a can beway value of the as homesteadpremises
ascertained, law,is aupon byin of theproceeding, providedsome ways

homesteadto have the set out and assigned.
husband,of estate,a set-off real theWhether an executionupon against

as is con-is or is not such a of the land the husbandconveyance by
section 86 of 1 of the oftemplated by chapter quaere.laws 1868—

This action Tidd and Carlosby againstwas J. wifebrought Sylvester
Quinn, and clausum diverswas and fortrespass removingfregit,quare

and to it. Thetimber’s boards from a barn otherthereon, injuriesand
locus in is in The was on the issuegeneral byKeene. cause triedquo
the court of the plaintiffsthe of the The titleby agreement parties.

againstwas virtue of the of an execution in their favor oneby extent
madeHurd, January 10, 1870, and returnCyrus Aprilcompleted

term, 1870, entry$339.the land and off at Thesetbeing appraised
in theextent,and other acts of took soon after thecomplained place

didof that that entered andwinter,course the defendant heclaiming
claimedwife,the acts of as the servant of said Hurd’s whocomplained

; inthe entire as a and was done the barnhomestead whatproperty
of live in,was for the a room there for her to whichfitting uppurpose

did a months. It that theshe afterwards few prop-occupy appeared
and thatextent,was owned Mr. Hurd to the theerty previousby

1869;on it had was in the ofhouse in which he lived burned spring
had and to Illi-that,and some she left her husband gonetime before

nois, her and has never since liveddaughter,where she withstayed
is still house washusband,with her he When thethough living.

burned, a few he had saved from the firethe husband moved things
when, andinto and there arrestedbarn,this lived a few days, being

and hashouse, absconded,he broke andconvicted of thisburning jail
untilThe wife remained out West thenot since returned to Keene.

1869-70, the room inKeene,of she returned to fittedwinter when up
and West to heraforesaid, months,the barn as a few then wentstayed

and not since returned.hasdaughter’s again,
thisfind, however,I did intend to return and occupy prop-that she

was,inson,a from her whom she the titleerty under license supposed
was her husband nor herself had otheranybut mistaken.- Neither

land off onhomestead in this When the was set the plaintiff’sState.
from to aexecution, there no one set out home-anywas application

stead, and was of value ofwas set out. There no evidence thenone
extent, I find it toandthe what was furnished thebyproperty except

has$500. of a homesteadhave been worth not over No assignment
Iit. find,since the made foranybeen nor has wifemade, application
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setbein that canhas thistherefore, that the wife no interest property
in mannersuit, and that the defendant is guiltyas a to thisdefenceup

theonfinding,The to thisand is defendantalleged.form as excepts
iswhicha in thisthat has homesteadground right property,the wife

a this suit.good defence to
The were for the court.of law reserved wholequestions

for theFaulkner, plaintiffs.Wheeler &

Lane & for the defendant.Healey,

thatIn is heldSargent, Moulton, 397,C. J. Norris v. N. it34 H.
andlike that of isright homestead, assignedthe of dower itbefore

inchoate,set off in is and whileseveralty, unassigned,it thus remains
in casebut,no to in thetechnically wife,estate can be said vest asthe

thetodower,of she has an inchoate homestead in the estatewhole
whole;$500extent as bears theof such to the value ofproportion

athat and condi­when it is set off' to that in herassigned her, vests
;tional life it also ofestate for was held that the judge probate—and

homestead,the of themight by generalto widow such virtueassign
in the law.provisions probate

So, in v. H. of the wifeAtkinson, 436,Atkinson 37 N. rightthe
is in theinchoate of it existedtermed the homestead asright

children,life,husband and wife his and in his and minorduring widow
decease; Bank,any,if and in 37after his Fletcher v. State Capital

391,N. H. it is be395, mayheld that the wife’s of homesteadright
set off the ofby probate,to the wife after husband’s death, judgethe
as in andMoulton,Norris v. that standsrightthe homesteadsupra,

same footingthe as the of dower.substantially upon right
484,In 39 N. courtTufts,Horn v. H. it thewas held that- probate

had to in estate ofjurisdiction homestead to a theassign onlywidow
noher died and also wasseized, disputehusband where therewhich

;about title it seems to held that thethe while be supreme(p. 485)
inaalso,court the death of billmay upon husband, equity,the upon

inwidow,to in is dispute,homestead the cases where titleassign the
and have a the ofwould also concurrent with courtjurisdiction pro-

See, H. 434,in v. N. andalso,bate Atkinson 37Atkinson,other cases.
62; H.Twitchel,38 N. N. 43.v. H. v. 42Foss,Gunnison Strachn

ishomestead,The of out and assigned,before the same is setright
interest, asland,in a title orlegalnot such an estate such subsisting

to thebar of but onlywill a writ an inchoateentry, right, personal
exists; individualit and itsin in awhom existence particularparties

the generalhim no to againstor her title the land asgives controlling
in aowner, of dowermore than the of apossible rightexistenceany

title; beingher and beforewifebefore the death of husband suchgives her
42Strachn,Foss v.thus set out is not a that can beright assigned.

62; Cutler,v. 44;H. 40­ H.Twitchel,N. v. 38 N. BennettGunnison
Leeds,H. v.71; ;N. 46 H. 368­Simonds,v. N. BarneyProbateJudge of

N.51 H. 253.
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So Mr. isWashburn that in a homesteadsays rightNew Hampshire
;an ;not estate it is as some­transferable,inchoate not orassignable

of samething value,ascertained the in it until thevests,one whomby
shall have been and out ofset from the estateseparated generalapart

Andrews,which it issues. 1 30;Washb. 350­ Davis v. Vt.Real Prop.
;681­ Howe 544;v. 28 43 N. H.Adams, Place,Vt. v. 307.Meader

So the statute,words used in our or widows thisto wivesgiving
ofright homestead, ofare the same as those used in giving rights

dower­—­Gen. Stats., wife, widow,ch. “shall be124, &c.,sec. 1­—­the
entitled” to homestead, &c.; &c.,a so widow,ch. 183, ,—thesec. 2­“ shall be dower,entitled” to her &c.

Our is, inthat the has not lost of homesteadopinion wife her right
this case, she has of v.been much time Atkinsonalthough the absent.
Atkinson, 435,37 H. 249;N. and S. C. v.40 N. H. Austin Stanley,

N.46 H. 52. But her until isright assignedthe ishomestead imper-
fect, inchoate, and dower,much like a of and be setright cannot up

aas bar to a ofwrit or an action of clausum.entry, trespass quare
Statutes, 124, 1,Under the General section as amendedchapter

1868,June, 1, 33,ch. wife, widow, everysec. the and children of per-
son who is a homestead, &c.,the owner of or her-himselfoccupied by

“self, and his homestead,or her shall asfamily, &c.,be to aentitled”
theagainst creditors, ;and and sectionheirs of suchgrantees, person

124,4, Statutes, 1,General as sec.chapter June, 1868,amended ch.
36, that the of death ofprovides on after thejudge probate, petition
such or him or suchperson, any conveyance made, mayher causeby
homestead to inbe set theoff, assignedsame manner as dower bemay

him.by
Under this of law have thethe the wife would seem toprovision

to have inright a homestead the the husbandassigned life ofduring
whichlands he has and hasconveyed, in which the wifeconveyance

not joined; but we that in case the debtorwouldsuppose only be
had no other homestead for his wife and husbandNeither thefamily.
nor inwife this case loses the theirright of dower notby making ap­

to ithave when onassigned the estate was set off execution—­plication
v. Leeds, ;51 N. H. 253­ and still liv­the husband isBarney although
ifing, the set-off kindyet case,on execution in this is a ofwhich

conveyancestatute is toconveyance, be as a the husbandregarded by
the 1868,within of- 36meaning June,this section the law ofof chap­

1, case,ter wife,then the of in thisjudge probate to themight assign
a Buthomestead. that thathowever be—and wemay subjectupon

noexpress such hasopinion been done or nothing attempted;—no
has been made to orapplication the of thejudge supremeprobate

tocourt have her inassignedhomestead these premises.
And thinkwe that under the also that of1851,law of and under

1868, the wife cannot be husbandconsidered, least while her—at
lives-, any vested estate in the until home-having herpremises—as
stead her;has been to tillassigned she has anmerely imperfectthen
an estate;inchoate is notwhich and is not a vestedright, assignable,
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such estateshe has noand, thinkis weassigned,until her homestead
action of trespass.as can to defeat thisbe set up

in this case is not worthestatewhole realBut it is said that the
inBut the thisfindingsthe court.and that is found to be so$500, by

tothe wife have herbyin acase not be conclusive proceedingmight
and we think thehomestead to her out of these premises;assigned

to have home­is such applicationto settle that factonly way upon
law, for that is thebywaysstead in some of theassigned provided

thus toassignedAnd whenonly the statute.byappraisal recognized
then constitutes nowhich tillher, her and right,inchoate imperfect

and is not assignable,vested in or title to the premises,estate legal
infor life the wife orestatebecomes a vested and conditionalperfect

set as a defence to awidow, then, then,and not till be upwhich could
clausumfregit.writ of or an action ofentry, trespass quare

who tried the cause at fif-thebyThe were assesseddamages judge
teen there must beand for that sumdollars,

theJudgment plaintiff.for

& Admrs.Buffum a.,Scott v.

Statutes,106, the death ofuponUnder the of Generalchapterprovisions
be andfullyaffairs may adjustedeither partner, copartnershipthe

court, or thepartner,either theby surviving rep-settled in the probate
But if not thusarbitration.byresentative deceased orpartner,of the

settled, the same as beforein a court of equitybethey adjustedmay
such enacted.statute was

Where, administrator has one half ofhisdeath of one partner,theupon
estate,histo and dis-the as belongingappraisedpartnership property

debtsthat there are company outstanding,of the sameposes knowing
the amountwhole of suchwill be withchargedadministratorsuch

firm, and with his justof the propor-creditorsasproperty against
debts, amountthe whole of suchexceedingnottion of the company

firm,before anymember of the of suchthe otherasproperty, against
deceaseddebts of the partner.the privatetaken to paycan beproperty
debthis themay prove againsttheof partnershipsuch a creditorIn case

thecollect it of surviving part-or he maythe deceased partner,ofestate
by'thebarred, except general statutenot beclaim willner, and such

limitations.of

in saidEquity. Winchester, county, com-Scott, ofCharles W.In
andWinchester, Henry Starkey,of saidBuffum,Luranaagainstplains

ofand StateWindham Vermont,ofinBrattleboro’, countytheJr., of
he and1861,A. D. one'January 1,that or aboutonsays,and

23YOL. lii.


