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Pickett v. Bullock.

A lien aupon chattel will anybe waived the enters into spe-when party
cial agreement inconsistent the thewith existence of lien.

Where the new is not in it be aagreement ordinarilywillwriting, question
of fact for the orwhether the lien not.jury was waived

Trover, a cow.Horatio G. Bullock forby Pickett Wm. B.against
cow,1870,About theApril, Norcross,one Eliza the owner ofbeing

it to thesold at the of the conditionplaintiff $40,price upon express
8,that the.animal to Aprilwas remain her till for. Onproperty paid

1871, the Scott,cow andnot for in W.having full,been Charlespaid
Eliza,Nelson a of her servants orNorcross, acting agentsbrother as

in the left itmatter, took andthe cow from the possessionplaintiff’s
oneover in anight mother,barn owned and whetherby the defendant’s
wasthis was adone or thewith without the consent of defendant

in that,matter It condi-for time before thedispute. someappeared
cow;sale,tional in and1870, the had been thekeepingApril, plaintiff

he testified that, at the was due him fortrade, keep-time of the there
the sum ofing, of On this$3.50, which had been partnever paid.

the case at thethe court if found thattheyinstructed the thatjury
time of the it shouldsale was thatbetween the the cowagreed parties

for,and thatbe remain untilthe of Eliza Norcrossproperty' paid
would onamount a hadto waiver of lien the havemightany plaintiff
the thisanimal for the so that could not recoverkeeping, againsthe
defendant ex-by virtue of such To this instructionlien. the plaintiff

Verdict forcepted. the defendant. Case reserved.

for theHardy, plaintiff.

forAlbee, the defendant.

Sargent, J. waivedC. The of lien is to deemed to beright be
when the theenters into a inconsistent withparty special agreement

in­lien,of fairlyexistence the or from of it bemaywhich a waiver
tocreation,ferred. is not thePossession to but alsoonly essential the

; thecontinuance of a lien and withvoluntarilywhen the partsparty
isof de­attachéd,the which has hepossession property the lienupon

of 2 638,vested Kent’s 639.the lien. Com.
law,is,The in this as ofquestion case Could the hold mattercourt

the stated,facts that was should thatupon waived, questionthe lien or
have been tosubmitted the There was no ofchangejury? possession

ofor the cowsale,Before the the beenproperty. hadplaintiff keeping
liefs,as the Norcross,of Eliza and sale it continuedproperty after the

and he still agreedhad the havenot thepossession. Might parties
that certainthe should for ahold to the lienplaintiff the cow subject



855December, RIXFORD v. SMITH.1872.]

webuttime, It beunder the new ?arrangement might improbable,
hardlycan decide that it would be impossible.

isthe contractthink in this as in cases wherecase,We ordinary
wasthe liena forverbal, it must be the whethermerely question jury

The newnot.orintended and understood the to be waivedby parties
;consideredcircumstances,all its is to beagreement, with attendant

allfind fromlien,and if mustis said about the the jurynothing then
it.the evidence wasunderstanding concerningwhat their

must aThe verdict be set andaside,
New trial granted.

&Rixford & a. Smith a.v.

theirA common carrier of bound to insure them againstchattels is not
losshim forowner, toown fault or the fault of their and is not liable

carriedanimalor caused an defect in the ordamage inherentby thing
load-without orfault or manner ofcarrier, by packingof the theany

the or wantassumed, anying, byof which the owner hasresponsibility
cai;eof thewhich owner was to exercise.

byThe of a thegoverned generalcommon carrier of cattle isliability
other property.to the common oflegal principles applicable carriage,

SmithAssumpsit, J.Rixfordby GregoryLucius and others against
and Yt. &others,and as Centralthe of the Yt.defendants, managers

in the dec-railroads,Canada and It was allegedas common carriers.
cattlelaration, youngthat the carry thirty-onedefendants to.contracted

them;Vt.,and cows and there deliverAlbans, Keene, H.,from St. N.to
detain-that they unreasonablywere not delivered but wereseasonably,

; and unskilfullyed and that the defendants so carelessly, negligently,
cattle, that theyto,attended saidmanaged, for,cared and transported

died inof themin and severalvalue,were reduced andgreatly weight
down,troddenbruised,and soconsequence thereof, others were

Plea, theand that of little value.jammed, becameinjured they
issue.general

ofKibbe, the theagentOne of stationthe withnegotiatedplaintiffs
the transportationdefendants at St. for of a car forAlbans, hiringthe

$68 for the use;the (andof cattle toagreed pay subsequently paid)
he hadwhomcar,of the and informed that one Rugg (ofKibbe

car; he,thatandof thebought loadingthe would see to thecattle)
trainthehimself, accompanythe should not orplaintiff’, by any agent,

droveKeniston, by Rugg,that would employedthe cattle. Onecarry
by,assistancestation, and, procuredthe cattle to the St. Albans with

to show thathimself, tendingevidenceloaded the car. There was
Kibbe, coming along,car,thewhen Keniston was the cattle intoputting


