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discharged.Case

Stone.Cheshire Provident Institution v.

ofThe builder in processowner real it a wasof estate whilemortgaged
themade witha house thereon under a contracterecting previously

had norecorded, builderowner. theThe was butseasonablymortgage
thetakingactual the ofnotice of its existence. The at timemortgagee,
theerectingwas with notice that builder wasthemortgage, chargeable

com-house The builderunder a contract with the owner.jn’evious
Held,the on the of the mortgagee.house withoutpleted objection part

that, 125, toStats., had a lien superiorunder Gen. the builderchapter
contract,he did the whatthe all ofbyfor that virtuemortgage —for

was done after the execution of the as as for what waswellmortgage,
done before.

aProof that a at the of his knew thattimemortgagee, taking mortgage,
beinghouse built the is sufficient tobywas someupon premises person,

a that was asput uponof the fact thejustify inquiryfinding mortgagee
to the lien.existence of a builder’s contract and a builder’s

anbuilder,A whose lien of a ac-broughtwas to thatsuperior mortgagee,
included inlien, and,tion his fraudulentto enforce without any purpose,

- of lien at-a claim a to which no righthis for small amountjudgment
tached. The an execution on the thebuilder, leviedhaving premises,

him, that hea writ of hadentry contendingmortgagee brought against
Held,his that the builder’s lien could retain precedenceforfeited lien.

over the if the the amountthe builder would topay mortgageemortgage,
inthus included his judgment.erroneously
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Entry,Writ of the Cheshire forby SavingsProvident Institution
against Stone,Abel A. Plea,on from Gladden andmortgages wife.
mil disseizin, as to three undivided fourth of theparts premises.
Trial theby court.

It appeared that landthe was the Mrs. Harrietoforiginally property
-Gladden,K. who, with her Janu-husband, it themortgaged to plaintiffs

ary 8, 1870, 29,and wereagain, January mortgages1870. These
duly recorded on daysthe of their dates.respective

In November, Mrs.1869, defendant, Stone,the withmade a contract
Harriet K. Gladden build onto a this land a specified;house upon plan
and he entered com-15,1869.workupon the about November He
pleted the cellar, put on brick builtunderpinning, chimneys, putthea
up frame,the and shingledboarded and it first mortgage.before the
About the middle of 1870, he finished the house under the con-April,
tract, and within a Mrs.thereafter suitthirty days againstcommenced
Gladden, in which the a me-were attached to securepremises duly
chanic’s suit,lien. In favorthis inwas rendered Stone’sjudgment
for $1,460 damages. amount,Of forthis was extra services$85.82
not required laborby the contract-. was forThe balance ($1,424.18)
performed and nomaterials under the There wasfurnished contract.
suggestion that the items extras included in the judgmentfor were
with any fraudulent of theThree undividedpurpose. partsfourth
premises'were set off anto a of execution issuedlevy uponStone upon
this in fulljudgment, satisfaction of the execution.

The court found that Stone had no of the mortgages,actual notice
and that the moneyliad of Stone’s when theplaintiffs no notice lien
was-loaned and in-taken,the to putunless deemed bemortgages upon
quiry aby of was builtknowledge being bythe fact that the house
some person.

defendant,The court, forma, found a verdict for thegeneralpro
tosubject case,on andthe of the court theopinion foregoingwhole

made Questionsthe fororder, reserved the whole court.”—“

Faulkner,Wheeler for the plaintiffs.&

Lane & for the defendant.Healey,

“ who, others,Smith, J. or shallAny by himselfperson perform
¿mountlabor or furnish of dollars or more,materials to fifteenthe

for house, orerecting, altering, buildingor a or otherrepairing appur-
tenances, thereof, have aby virtue of a contract with the owner shall
lien thereon, of land onand on of the owner to the lotany right

house, Stats.,which said ch.stand.” Gen.orbuilding, appurtenances
“125, dayssect. 11. Such shall for the term of sixtylien continue

after issuch labor unlessfurnished, paymentor materialsperformed
made, suchand attachment of build-previously bybe secured anmay

land, Gen.thating distinctlyand the return expressing purpose.”
1,L. ch. sec. 38.125, 12, 1868,as P.Stats., bych. sec. amended
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toThe for work done subsequentdefendant claims he has a lienthat
tothe contract madeexecution under a priorof the butmortgages,

that time, mortgages.which takes theofprecedence
a jury,We the withoutunderstand tried casethat the whojudge,

court,reserved of fact the plain-for the whetherwhole the question
“tiffs are knowledgeto be abyto have been upondeemed put inquiry

of As mat-the fact bythat somethe house was builtbeing person.”
ter of fact, inquiry.thuswe find the were put uponthat plaintiffs

of thehaveUpon undoubtedlyreasonable learnedwouldinquiry, they
existence of and the defendant.mortgagorthe between thecontract
As onthey would learnedare all havetheywith notice ofchargeable

ofsuch knowledgeif had had actualinquiry, the case stands as they
the :contract.. In is this thethen,its the case plaintiffslegal aspect,
took a the wasof the that defendantmortgage knowingpremises,

a thebuilding a made withhouse thereon under contract previously
owner; thethey requiredsuffered him to on and workgo complete
by the actualand withoutobjectioncontract without on their part,

theyon his of andknowledge, of existence the mortgage;thepart,
then the dateclaimed to hold of his labor afterthe results performed
of their him this statewithout therefor.mortgage, compensating Upon
of facts, we are of had a which tookopinion that the defendant lien

“precedence of the did of the con-for all that he virtuebymortgages
tract,” was done of mortgages,what after -the execution the—for
as well as for what was done before.

In case, lien,this view of had aoriginally superiorthe defendantthe
to the $>1,424.18. @1,460, includ­for He took formortgages, judgment

@35.82ing it that thelien;not secured and was on thisby judgment
execution isnow claims title. Itissued under which the defendant
clear that of his entirethe cannot the collectiondefendant enforce

@35.82judgment in such a to claim for preferencemanner as thegive
over the as to that of the defendant’splaintiffs’ mortgage, for, part—
demand, Pike, 141,the v. 33 Me.has Lambardmortgage priority,

;J.,Shepley, C. Johnson v.;144­ v. 34 Me. 273­Bicknellp. Trickey,
@35.82Pike, 35 inMe. of was not included theBut,291. as this sum

to holdjudgment we are not inclinedwith fraudulentany purpose,
that histhe to enforcethe forfeited rightdefendant has irretrievably
lien for for im­anythe If there were@1,424.18.of groundbalance

fraud be different.puting defendant, Pageto result wouldthe the
v. notJewett, 46 in is even a sugges­N. H. 441. But this case there
tion of fraud.

The the forvacatingcourt can the defendant by judgmentrelieve
$1,460 againstin suit Gladden. Judgerendered in his favor the of

; N. H.Probate v. v. 486. HeWebster, N. H. Chase 1746 518­ Wyeth,
can, @1,424.18, levysuit for hisin thatthen, obtain a new judgment
executipn in ofthe title so baracquiredon the and set uppremises,

This andthe further action. circuitousmaintenance of the present
of tonot, however, mode reliefdilatory only openis theproceeding

a shorterbyresult can be obtaineddefendant. samethe The practical



368 v. RILEY.CUMMINGS [Cheshire,

Ifprocess. the defendant $85.82,will to the the sum ofpay plaintiffs
they will no havelonger Bow-just cause to v.Seecomplain. Avery
man, 453,40 N. H. Fowler, J., is458, 459. If suchpp. payment

theseasonably made, defendant can have
verdict.on theJudgment

Cummings Riley.v.

In an action Sthts.,under ofbrought chapter 105,section 8 to recoverGen.
of the owner or of a double for an inflictedkeeper dog damages injury

the theupon plaintiff by court,such the toldotherdog, among things,
“thatjury if the head of a and ofthe controlfamily,having possession

a house or sufferor apremises, to be thepermit premisesondog kept
in the suchway domestic animals are of thea memberusually kept,—as
family, (inso to far a ofspeak so as a house be termed membermaydog
one’s a ahead of offamily may be thefamily), regarded keeper—such
dog,'within the of Held,the statute.” that these instructionsmeaning
were favorable to the defendant.sufficiently

Debt, Aimbrought by Michael under sec-Cummings against Riley,
tion 8, 105, Stats.,Gen.chapter to recover for an to theinjury person
qf the occasioned the of aplaintiff, by dog allegedbite to be owned
and kept by the defendant. There was evidence to show thattending
the animal was of ofoffending defendant,the a" son theproperty

itthough to have been and onappeared byharbored kept somebody
the defendant’s : and it ofpremises was one the left to thequestions
jury, whether the defendant was the toof As whatkeeper dog;the
would constitute court,one the of a the otherkeeper dog, among
things, told the if thejury that head of a thefamily, having posses-
sion and control of a house or or a to bepremises, dogsuffer permit

usuallyon tlie in the such animalskept premises way domestic are
a ofmember the so to far as a housekept, family, sospeak dog(in—as

atermed of amaybe familymember one’s bead of mayfamily),—such
be theregarded of a within of statute.the thekeeper dog meaning

instructions,To these after verdict for the defendantthe plaintiff,
and hisfiled bill of andexcepted, which was allowed signedexceptions,

court;the andby tlie of thusquestions law werearising thereupon
brought before this court for decision.

Faulkner,Wheeler for the plaintiff.&

for the defendant.Hardy,


