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hadand hewasdog had of the premises,He absolute controlkept.
the he sufferedowner;to of whichpower the and its insteadexpel dog
the to remain, as a hisdog family.member of

defendantThe of fact that thethe is conclusive of thefinding jury
of thewas, in keeperthe thesense,strictest and most unequivocal

dog.
orfurnishingWe do asnot of theunderstand the language court

“ a dog,”oftointending furnish a definition of the term keeperlegal
the jurybut assistasmerely an illustration which shouldfurnishing

in all thewhether, intheir fact,of as a ofduty deciding, question
ofin thereality keepercircumstances of the the wascase, defendant

'the overruled.dog. Exceptions

Hardy v. Keene.

law.byareHighway officers,are dutiessurveyors prescribedwhosepublic
In the town.their are not ofofficialdutiesperforming they agents

sur-,theThe ofof officialdutyis an act therepairing withinhighways
and itsveyor, agent.not an assurveyoract of the town thethrough

byThe andof in is created definedliability towns ofrespect highways
forstatute; and cases)inare liablethey exceptionalalthough (unless

are notthe defective theyor theirinsufficient condition of highways,
liable the executiona inby reason of the of surveyorconductnegligent

inof office;his rules to bedifference, appliedand it as to themakes no
orneglecttheir arise fromwhether the defects thedetermining liability,

fault of the some other cause.or fromsurveyor,
madea beBut mayor under directionsurveyor, by repairswhom whose

thedeemedor work done bemayor reference to aupon with highway,
an al-notice ofof the town and withagent to receive the towncharge

hisdefect, specialunderleged or existingwant ofinsufficiency, repair
defect, insufficiency,observation aand The fact thatsuperintendence.

surveyoror want of the fault of theof a existedrepair highway through
find knowl-it,causedwho would be evidence from which the jury might

of its existence on town.edge the of thepart
A derrick ex-ropesderrick within or the a orofupon margin highway,

obstruction, defect,a orover and antending across maybethe-highway,
an insecurelyof the if or the beinsufficiency the derrick ropeshighway,
or or fastened.improperly placed

travel, traveller, technical,The terms have no signifi-'and travelling legal
• ainstructions,cation. Under the to whethersayit is forproper jury

thethe withinperson receiving wasinjury “travelling upon highway,”
of themeaning statute.
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R. of The secondCase, by Charles the town Keene.againstHardy
incount the is asdeclaration follows:

“ 1,case, JulyAnd in for that ona further of on theplea trespass
A. D. beenat said and for a time had1870, Keene, was,there long
and fromstill is, another certain and highway leadingpublic common

called,street, Keene,so in said to and WoodlandWashington past
Keene, byknowncalled,so in said and saidcemetery, highway being

saidstreet;the name of and that theBeaver the said aversplaintiff
time,town byof all was and still is boundKeene, the saidduring

law to allmaintain and in and sufficient so thatgood per-keep repair,
sons and to them-having safelyoccasion to pass, might repasspass
selves, avers, thathorses,their and and the furthercarriages; plaintiff

1, lastdefendants, Keene, 1870,the said at said said A. D.on July
aforesaid, in andthe said was not and sufficientgoodhighway repair,

indefendants,that the well the at aforesaidknowing Keenepremises
this, the of the said defendants-had andcarelessly negli-servants—that

and re-gently in near said a to used in theplaced highway derrick, be
of said and said derrick to re-pair the was therehighway, permitted

unsafe,main and be servants of the said in anbyused the defendants
insecure, ;and and andcareless condition —unsafe todangerous pass
the said saidavers, 1, 1870,further that on A. D. atplaintiff July
Keene, while he, the said was and in a care-plaintiff, driving travelling
ful and said andmanner over and with a horseprudent upon highway,

ofwagon the said the in andplaintiff’s, plaintiff saidbeing wagon,
horse,drawnbeing said the whole of said lessby weight beingwagon

than oftons, bythree and reason of the carelessness and negligence
the inservants of the said town of Keene and sufferingpermitting
said derrick to be there and while in said and dan-used unsafeplaced
gerous condition, inand while the said servants were then and there

derrick,the act of a said insuffi-stone with reason of theraising by
of itderrick,said and and heedless in whichciency careless position

was used, andfastened, broke, way,and the said derrickplaced, gave
fell bodyto the said theground, the head-andstriking plaintiff upon

senseless,with himforce, him down andgreat rendering pro-knocking
an marrow,to the brain' andducing injury thereby producingspinal

ofand and the healthinsanity hasbodily pain, greatly impairedgreat
him, bythe said of which was reason of the premisesplaintiff, —all

toaforesaid, and fault or of the saidwithout the negligence plaintiff,
wit, at said Keene.”

mentioned, theIt ofthat on the the accident hereafterappeared day
and a shortwas in tan backwards forwardsplaintiff haulingengaged

in thatKeene,instreet,distance on Beaver public highway —and—a
brook, saidina Beaverand acrossoccupation repassed bridgepassed

wasofstreet, cart, the whichweightwith a horse and four-wheeled
tons, morningless On thethan several times theduring day.three

ofof onethat ofsurveyor, repairingfor theday, highway purposethe
thenearthe had a derrickof -said erectedbridge,stone abutments

laid out high-within limits of theof the thebridge,north-east corner
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way on inthe feetside. Said somenortherly twenty-fivederrick was
height, an arm or inhaving twenty length,movable boom some feet
and was secured in its it at the top,four attached tobyposition ropes
and stretched at whereto other to thenearly right ground,eachangles
they were in a south-fastened. Two of these ropes, those.extending—

Thewesterly and over thesouth-easterly highway.direction, passed—
to., standinga treesoutli-westerly was at the lower endrope fastened

on the and nearsoutherly side and a from sofew feet the highway,
that, in order to with the usualthe so as not to interferekeep rope up

endwise,travel on street,the a it,was underplank placfed standing up
at about the andit the sidewalkwhere crossed the line betweenpoint
the travelled of road. was fastenedpart the The south-easterly rope
at the lower end underto a in thatset the forpost ground purpose,
the direction of otherthe in which thesurveyor. The modehighway
two wereropes secured at is not to the questionsthe bottom material
in the case. After the in this it was usedhad been way,placedderrick
in stones,some of did nothoisting distinctly appear,the size which
and its did not for the strain sofastenings putto be sufficientprove

afternoon, stone,them.upon About four in a esti-o’clock the larger
mated to a inraised,tolittle less thanweigh tons, placedtwo was be
the north abutment, and,corner of the while lower-bottom of the east

it to itsing wasposition, the to which the south-eastpost guy rope
fastened fixed,wasgave way the of the in which itby earthyielding
and the derrick went in direction.north-westerlyover the opposite,—a

fallBy derrick,the of the the which was sup-south-westerly rope,
theported by was and downwardplank, uponcarried acrossnortherly

the travelled ofpart the and in its descent struck the plain-highway,
tiff across the back of his him cart on whichhead, from thethrowing
he was and inflicted him a thissitting, severe whichinjury,upon —for
suit is brought.

show,The contended, and toplaintiff tendingthere was evidence
that there was andnegligence surveyor,on the of the highwaypart

him,those under in thatworking settingof the gavethe mode post
way; his fault and in this the der-that-through carelessness respect
rick was made in its tooksafe and securereasonably position,not —and
these positions:

1. That the derrick so that it fell thehaving duringbeen secured
erected,execution of workthe for which it was the guy placed across

the street whichby tlie an obstruction or in-was wasplaintiff injured
insufficiency if,the liable,for which the town would be underhighway

circumstances,all the were bound to have the derrick se-they properly
cured before the 2. If byaccident. that existedinsufficiency reason
of the of care,want in andordinary skill, and the surveyorprudence
those him,underworking that alone would be evidence from which the

might find thatjury boupdthe town hadwere to have the derrick prop-
erly secured before the accident.

The court ifthat,ruled in and-care was not usedordinary erecting
the derrick in its itsecuring to which wastheposition, considering use
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reason-mightto such mattersthat a man withacquaintedbe soput,
and,used, bysoit fall beinghave wouldably uponapprehended that

there-road, travellersendanger passingreason its over theof location
fromfact,in ofon, insufficiency,a defect or pointit would constitute
a de-it not constitute; in case wouldthe its but suchtime of erection

which, unless,statute, bywould liable under thefect for town bethe
havetown mightauthorities of thethe of due thediligence,exercise

accident; indefect before theknown the and remedied thedanger
the defect beforetown to have remediedwords, oughtother unless the

andthat the upcourt also ruled puttingthe accident occurred. The
andofwas act of the surveyor highwaysof the derrick thesecuring
andhim in the highway,under while engaged repairingthose acting

ofthe negligencein that service would beany negligence performing
officers, arewhose dutiesaresurveyor publicthe surveyors. Highway

notduties aretheylaw. In their officialby performingprescribed
withinis an act theof highwaysof the town. Theagents repairing

sur-of thesurveyors. highwayofficial ofduty highway Negligence
liabil-is another. Theveyor is and of the 'townnegligenceone thing,

statute.byof is and definedof towns in ‘createdity highwaysrespect
or conductfor the actsTowns are not made liable statuteby negligent

&c., ofoffice, insufficiency,of in their but for thehighway surveyors
If, of the surveyor,the or faultthrough negligencetheir highways.

insufficient, &c.,of the town are not liablethe is outhighway repair,
towns;ofliabilitycomes within the law thecreatingunless the case
onmust satisfied that was theis, negligencethat the be therejury

in not exists reasonbyof town the defect whichremedyingthepart
of the townliabilityof of the The be-surveyor.the fault or neglect

of for defects in thesurveyor, high-not for the the buting, negligence
indifference,no as to the rules to be determiningit makesway, applied

faultfrom and of thewhether the defects arise neglecttlieir liability,
and the ofor some other cause. The obligation liabilityfromsurveyor,

thedefects, surveyor performstown remain the same as to whetherthe
’his or not.duty

but hesurveyor,no labor tax was committed to theIt thatappeared
district;in histhe selectmen to therepair highwayswas bypermitted

from time to timehim of the townmoneyand the selectmen furnished
him in itsdid undertake to dictatefor that but not control or.purpose,

of histhe duties office.or to interfere with his ofdischargeexpenditure,
that, before the acci-to show a short timewas evidence tendingThere

wereworkmendent, engagedthe where thebridgethe passedplaintiff
derrick to give way,the stone which caused theto raisepreparing

it; after athat,of tan, gettingwith a load riding upongoing westerly
horse’s head wasand when hisshort from the bridge,distance about

heguy rope, stoppedwhich the north-westtheopposite supportedplank
that it was while hewhich andon,to look back at the work was going

the accident occurred.was so thatstopping
in suchthat not the highwaydefendants he was usingThe claimed

toresultingan injuryhe be entitled to recover formanner that would
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liim, circumstances,under those from a in Thedefect the highway.
instructions,held that it was for thecourt under tojury, sayproper

was, atthe the time,whether theplaintiff travelling highway,upon
the of the statute.meaningwithin

• of lawquestions arising uponAll the case reservedwereforegoing
the offor consideration the whole court.

for theCushing, plaintiff.

It is in this case, by1. said defence,the the notthat town are liable
because the obstruction wascomplained of bycreated the ofsurveyor

and existed through his that ishighways, he notnegligence; the
town, officer,of the butofficer a for the townpublic whose negligence

not. toare thisresponsible, the of Ballpoint case v. Winchester,—and
N. II. is435,32 cited.

ofThe words the (Gen.statute are Stats., 69, sections 1chapter
and Towns are liable for7), todamages person, hishappening any—“

thereon,or carriage,team a ortravelling upon highway, bridge by
ofreason any obstruction, defect, want ofor whichinsufficiency, repair,

itrenders unsuitable for the travel thereon. The shall atown have
remedy over surveyorthe ofagainst whose fault orhighways through

any suchneglect Now, these words seemdamage happened.” suffi-
ciently distinct. The first section terms,is broad in its and embraces

obstruction,defect orany whether by the of ahappening negligence
orsurveyor, otherwise. The seventh section the agives town remedy

the ifagainstover the orsurveyor, injury the damage behappen
“ “hisoccasioned fault or The fault”by neglect. word is defined an

mistake,a anerror, offence, or Richardson’strespass, transgression.”
Art. Fault. thatDictionary, So the everystatute embraces wrongful

or of surveyor,act the reasonneglect of whichby any damage "may
to a or hisany travelling to team orhappen person upon highway,

carriage.
said,It is however, that the the statuteby construction of the town

not unless in fault; e.,are liable have been i. tothey the fault of the
must be faultsurveyor words,added the of the intown; or, other towns—

can never be liable for the faultdamages through ofhappening
Thissurveyor.the construction leaves a ofvery large class cases of

utmost anddanger' where,the if theimportance, providetown an
surveyor, the can have noirresponsible suffering remedy.party

If it be that this consequencetrue must from thefollow construction
the itConcord,of the statute in case of Hubbard v.adopted would be

a abvery argument, inconvenienti,to that thatstrong show construc-
is wrong.tion

are, however,We inclined to maintain itthat is not necessary to
“to theadd statute the words in addition to the of theneglect town,”

“willso that section 7 read or inwhose faultthrough neglect, addition
town,of the suchneglect anyto the damage happened.”

“It is said that plaintiff2. the not travelling”was on the highway,



375v. KEENE.HARDYDecember, 1872.]

theongoing uponthe workbyattractedbecause, bis attention being
that itWeway. apprehendthea moment onhad lingeredhebridge,
had sothe plaintiffwhetherthe jurywould a of fact forbe question

“ asan idletotravelling” spectator,from ahimself personconverted
law.theofto of thehimself protectiondeprive

cable so stretchedthat themaintained3. to beIt is also attempted
when it gavethe momentuntilacross road not an obstructionthe was

v.cases: Enfield,following Winshiptheway. To this we citepoint
;N. Bartlett v.H. 35643;42 N. H. Chamberlain v. Enfield,197

18.48 N. H.HooJcsett,

for the defendants.Faulkner,Wheeler &

favorable to the asasfully plaintiff1. The of the court wasruling
the well of this State would warrant.settled law

ifeffect, that,in theit, was, juryThat as understandruling, we
named,causesfrom the itshould find to be defectivethe highway

liable, findthe town to thatit could findwould be beforenecessary,
remedied the defect before thetown in fault for not havingthe were

orthe defectthat, insufficiency beingclaimedaccident. The plaintiff
the town were absolutelysurveyor,the act of theby highwayproduced

to it.orliable, remedyof the defect opportunitywithout other notice
dili-to exercise the sametown boundThe court ruled that the were

or insufficienciesin and defectsremedying producedgence discovering
thatsurveyor, they were inin a the action of aby highwayhighway

to defects or insufficiencies.otherregard any
insufficiency, beingthat the defect or producedThe claimedplaintiff

the- town withaffected notice ofthe act of theby highway surveyor,
it,defect, immediately remedyingthem liable for notthe and rendered

what suchor, groundat accident could occur.least, any Uponbefore
itunless be theimagine,are unable to uponclaim could be based we

town, in ofchargeis of the thethat aground highway surveyor agent
acts thedistrict; that his are acts of thein his consequentlyhighways

his action are defects; and defectsany by producedtown that produced
town, him have notice astheyof which throughthe action of theby

to asremedyare bound soon asoccur, theyas and whichtheysoon
That theground highway surveyoris not tenable.But thisproduced.

of in making repairs upon high-or servant the townis not the agent
duties, hisofficer, public derivingbut is a withchargedways, public

law, and, in the exercisetown, but from statutenot from theauthority,
or control of towndirection thenot to theduties, subjectof his official

this Stateofficers, law of ever since thebeen the recognizedtheir hasor
Winchester, If the highway surveyor32 N. H. 435.in v.Balldecision

of towntown, liabilitythen the theof thenot the or servantis agent
must be thehis actionby preciselyfor defects in ‘highways produced

inof other orany personthe actionbyas forsame defects produced
numerous deci-byis settledliability is,thatand whatway;otherany

;41 N. H. 135Howe v. Plainfield,areState, amongsions in this which—
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74;Haverhill,Johnson v. 35 N. H. Palmer v. 43 N. H.Portsmouth,
268.

only if, circumstances,town allThe are under the wereliable, they
bound to thereasonably have remedied the defect before accident occur-

69,broad has1,red. The of sec. ch. been limited thelanguage by
of that forconstruction our courts to mean towns are liable suchonly

as of defects for not whichdamages by remedying theyreasonhappen
of and thathave been it is for suchguilty neglect: damages they may

of of fault or isrecover over the whose thesurveyor, neglect injury
when the town maythe immediate There be casesconsequence. may

not,and the and vice versa. The wouldsurveyorbe liable plaintiff
read, where,liable, <fcc.,&c.,have the statute Towns are under the—“

circumstances, towere bound have remedied the defectthey reasonably
; in faultthe accident but case the orsurveyor’s neg-before happened

the town shalllect was immediate of the the be liableinjury,cause
awithout evidence of on and shall have overremedytheirneglect part,

a construction wouldthe The which suchagainst surveyor.” injustice
is in nois when we that the sense sub-surveyorwork considerapparent,

control of town thus for his fault or neglect.to the the made liableject
defect,obstruction,2. facts stated no orinsufficiency,The disclose

ofwant of of the the statute.high meaningwithin therepair way,,
; ;v.Lowell,v. 11 100Roxbury, GrayBarber Allen 318 Rowell 1 Shep-

Chelsea, ; ;herd v. 4 Allen 113 Hixon 13 59 v.Lowell, Grayv. Ray
46 N. H. 59.Manchester,

derrick, secured and a whichwas, thingThe fastened as it was not
attravel it was its use thetheendangered upon highway: improper

“accident; noth-State,moment the is in this thatit settledvery —andof
is an obstruction which the not bound to have removeding town were

68;of N. H.Concord,at the time the accident.” Hubbard v. 35
Portsmouth, ;v. 43 N. II. 265 v. Winchester,Palmer supra.Ray

“ in-3. It was of the underundoubtedly province properjury,.the
court,”from “travelling”structions the to whether the wassay plaintiff

court,accident;at the time of it for thethe the buthighwayupon was
;instructions, travellingin their to construction to the termgiveproper

if, show,that,and claimed tothe defendants as the evidence tended
in the for of theseeingthe the soleplaintiff stopped highway purpose

derrick,- dan re-of the stone means of thelaying large byoperation
- minutes,there from five to ten not a traveller withinmained he was

statute, so instruct-the of the should have beenmeaning the jury—and
;;v. 32 248 v. 8 Allen 237Q-ardner, Boston,ed. Me. BlodgettStinson

; & on Negligence,v. 3 Allen 374 Shearman RedfieldSalem,Sticlmey
sec. 409.

Foster, J. travelling uponThe whether the wasquestion, plaintiff
fact,a of prop-the at the of the washighway' accident, questiontime

inno of law involvedsubmitted to the We can see elementerly jury.
theit. was, usingThe whether the wasquestion properlyplaintiff

as ahighway traveller.
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nohavetravel, traveller, and technical mean-travellingThe terms
hisforegoand of usingA who should abandoning. purposeperson

constructed,arehighwaysthe the for whichforhighway purposes
to usethereon, and should undertake the ashighwayfor travelnamely,

aa of passing procession,for the observation orconvenient stand-point
kind,anyan of would not beor aexhibitionadjacent performance

within the of thetraveller the“travelling highway,” meaningupon
ofcourse; ordinary travel,in -the shouldwho,statute but a person

road, reason ofbythe his attentionpause and remain stationary upon
not be traveller,or deemed adistracted,being might mighttemporarily
theand to ofaccording findingas the asjurysuch theusing highway,

to of cessation oftime the actualthe character and of progress,length
of the andjourneyand intentional,whether the were independentdelay

alltoor with which circum-regardincidental casual:andmerely
abe ofproper subjectwould inquiry.stances the intention of the party

as the peculiarinstructions evidencematter,The suchwhole under
thein is withinclearly exclusivemaythe case seem to require, prov-

ince of the jury.
town fortheliabilityThe statute aimposes upon damages arising

or want of ofobstruction, defect, insufficiency,from theany repair
;travelfor theunsuitable thereonpassingwhich renders ithighway,

happens throughand if in such case a traveller the fault oftodamage
him isa over against secured thesurveyor, remedy bythehighway

69, 1,law. Stats.,Gen. ch. secs. 7.
entirely independentBut of town is a matter ofliabilitythe the the
It would be anquestion manifestlyof indemnification.subsequent

theand should innocent in-uponunwise whichunjust policy impose
out the remote author oftraveller the of the de-jured duty searching

beinsufficiency, wholly irresponsible,fect or who might pecuniarily,
and Such was neverto him alone redress. the intentionforresorting
of the law-makers.

not theholden, are ofit has been theHighway surveyors, agents
areofficers, duties prescribed bytown. are whose law.They public

town, but from theis from the statute.authorityTheir not derived
Their cannotpowersunder of the town. beare not the controlThey

town, and what doof ortheyor action theenlarged abridged by any
isauthority, done or omitteddo,omit in of theirto the exerciseproper

duties,their independentthe law andbecause enjoins prescribes
Ball v. 32Winchester, N.or authority.of controlentirely municipal
an act within the line ofH. 435. The act of ishighwaysrepairing

in the of thatperformanceofficial and forduty; any negligencetheir
dangerous,and and byunsafethe is renderedduty, whereby highway

remotelysustained, are liable.is theyreason of which damage
therelieve town from itsnot, however,This remote doesobligation

act the high-a or improper uponBecause carelessprimary liability.
condition of it,ordefect, dangerousto obstruction,anway, amounting

it is none the forless,is official, surveyor,act of thethe independent
of the road.reason,that a and conditiondefective insufficient

VOL. lit. 25
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An aditch,embankment or a of the road bymade during repairs
;surveyor, anmay defect, may dangerousbe obstruction and and be

So,and for such an obstruction or town is liable.defect the primarily
also, derrick,a or or derrickwithin the of aupon highway,margin

obstruction,over andropes extending across the be anhighway, may
defect,a or bean of a if derrickinsufficiency or thehighway, the ropes

insecurely or or fastened.improperly placed
In this the.case, the toof of the overquestion liability surveyorthe

town do. lié-is with toone which the hasprudent nothingtraveller
foris entitled provideis totown,to from the whoseprotection duty

him a obstruc-fromhighway, reasonably everysafe and freereasonably
ortion which and use.maydefect itsendanger ordinary proper

defect, overThe law looks not to of or remediesthe cause the the
Palmer271;which the town 11may Portland,have. Frost v. Me.

v. Portsmouth, before cited.
A itsin orfor the this Did this derrickquestion be,case willjury

as highway,and or over theappurtenances, placed fastened upon
aconstitute defect or ? The settlementcondition ofdangerous waythe

itsof this ofquestion the as to the mannerdepends upon evidence
andlocation fastening.

ofThe derrick and marginthe as in theguy ropes, originally placed
road, not,the ormay not have a wouldmay Theyconstituted defect.

if and fixed : andsecurely and ifproperly insecurely improp-adjusted
facterly and and would. Theunsafely placed there,fastened they

becannot determined as a ofquestion law.
itattributable,The offalling of the was anguy accident,ropesone.

may to thebe, of it becameculpable negligence the surveyor;—whether
whether,an or a fell,obstruction defect of the it orhighway only when

timefrom its and unsafe thecondition, it was a' defect fromimproper
erection,itsof are of considerationquestions for thegreat importance

: because,of the thejury negligencewhether defect was caused theby
the or thesurveyor not,of the of the townliability upondepends

infurther questions, whether, under town werethe thecircumstances,
fault; defect;whether had or should .andthey have had notice of the'

ahadwhether reasonable to it.they removeopportunity
If the bytown had no notice or notnotice,means of and could

accident; if theany have removed thepossibility defect before the
of the reasonfalling guy which,alone occasioned theropes injury, by

no andfault,- fastened,of seemed to be andapparent securely properly
defect, obstruction, accident, simultaneous,so the and thewereinjury

would not betown liable.
If the derrick and fastened,were and andropes insecurely placed

town,the notice and a the de-having reasonable toopportunity repair
before the accident occurred, doingfect were in fault for nottherefore

so, the town would be liable.
isThe case v. Con-the in Hubbardgoverned by principles applied

cord, 52,H. v.35 N. Johnson v. H. Man-Haverhill, 74,35 N. Hall
40 N. H. v.Clark H. Howechester, 410, 44,v. 41 N.Barrington,
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H.Portsmouth, 43 N. 265. andv.135,N. H. Palmer41Plainfield,
in thisdecisionswhich respectv. H.Manchester, 59,­46 N.Ray —­with

bound, andwe areof whichauthoritywe are thesatisfied, byentirely
totheirby applicationthe wisdom of which are manifestedand justice

the present case.
e if thewas, that, defectIn the appliedHubbard v. Concord principl­

notcauses, the town werewas naturalcaused the action ofrecentby
case, to haveliable, they oughtof theunder the circumstancesunless,

and had reasonabletherepaired happened,the defect before accident
to do so.opportunity

if hot all the other casesv. Haverhill,And mostin Johnson and
in the case of defectscited, appliedabove the wassame principle

fault,or thewith providedcaused human whether withoutby agency,
notfor blame could befault of one whichthe immediate wasagent

defendant.to or theimputed, either the plaintiff
as the of theBut, agentbethe cannotalthough surveyor regarded

onthe a accountliabilitytown for townthe of imposing uponpurpose
of he be deemed themayhis othermanyfornegligence, purposes

ifas, necessary,of toagent town, material,for purchasethe example,
to therepair highways.

So, chargeso to to themtown’salso, may agent, speak,he be the
andwith in Defects obstructions areof a the highway.notice defect

;surveyorof thebe under the observationsupposed to peculiarly —es-
andIf this derrickit so in case.pecially appurte-was the present

fastened,andnances insecurely placed throughwere andimproperly
themthe of he who thussurveyor, placedcarelessness or fault the

fromdefect; it,of if it evidenceknew and he knew would be whichthe
the find knew it.jury that the townmight

In this condition of the derrick andtherefore, the actualaspect,
thebefore accidentropes long occurred,when in andplaced position,

will a Material thebe question jury.for

Felt.Railroad v.Monadnock

court; therefore,is for the whenThe construction of a contractwritten —
it is errorinterpretation,instrument no words tothe contains requiring

intended as to theit andscopeleave to the to what thejury say parties
at the time its execution.effectof their contract of

Railroad,in the M. corporationThe for sharesdefendant subscribed —a
thecontainedthen in a book which conditionthis State, uponexisting —

liable for the ofpaymentthat the subscribers should not become their
inbe takenstock should cashuntil shares of said orsubscriptions 2,000

incharteredits M. Railroadthe was Massachu-equivalent. Afterwards


