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H.Portsmouth, 43 N. 265. andv.135,N. H. Palmer41Plainfield,
in thisdecisionswhich respectv. H.Manchester, 59,­46 N.Ray —­with

bound, andwe areof whichauthoritywe are thesatisfied, byentirely
totheirby applicationthe wisdom of which are manifestedand justice

the present case.
e if thewas, that, defectIn the appliedHubbard v. Concord principl­

notcauses, the town werewas naturalcaused the action ofrecentby
case, to haveliable, they oughtof theunder the circumstancesunless,

and had reasonabletherepaired happened,the defect before accident
to do so.opportunity

if hot all the other casesv. Haverhill,And mostin Johnson and
in the case of defectscited, appliedabove the wassame principle

fault,or thewith providedcaused human whether withoutby agency,
notfor blame could befault of one whichthe immediate wasagent

defendant.to or theimputed, either the plaintiff
as the of theBut, agentbethe cannotalthough surveyor regarded

onthe a accountliabilitytown for townthe of imposing uponpurpose
of he be deemed themayhis othermanyfornegligence, purposes

ifas, necessary,of toagent town, material,for purchasethe example,
to therepair highways.

So, chargeso to to themtown’salso, may agent, speak,he be the
andwith in Defects obstructions areof a the highway.notice defect

;surveyorof thebe under the observationsupposed to peculiarly —es-
andIf this derrickit so in case.pecially appurte-was the present

fastened,andnances insecurely placed throughwere andimproperly
themthe of he who thussurveyor, placedcarelessness or fault the

fromdefect; it,of if it evidenceknew and he knew would be whichthe
the find knew it.jury that the townmight

In this condition of the derrick andtherefore, the actualaspect,
thebefore accidentropes long occurred,when in andplaced position,

will a Material thebe question jury.for

Felt.Railroad v.Monadnock

court; therefore,is for the whenThe construction of a contractwritten —
it is errorinterpretation,instrument no words tothe contains requiring

intended as to theit andscopeleave to the to what thejury say parties
at the time its execution.effectof their contract of

Railroad,in the M. corporationThe for sharesdefendant subscribed —a
thecontainedthen in a book which conditionthis State, uponexisting —

liable for the ofpaymentthat the subscribers should not become their
inbe takenstock should cashuntil shares of said orsubscriptions 2,000

incharteredits M. Railroadthe was Massachu-equivalent. Afterwards
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setts, with unite State;to with the M. Railroad in thepower this and
of intown W. to aMassachusetts was subscribefor certainempowered

amount of in thestock Af-Massachusetts did.corporation,which they
a union was formedterwards between the fwo form-thuscorporations,

Massachusetts;one line from P. in toNew in anding Hampshire W.
have since been as inthey one. the sub-operated Without counting

W.,of 2,000the town of shares of in M. Railroadscriptions stock the
not taken.were

that,Held, inasmuch as the Massachusetts was not in existencecorporation
time theat the of there inwas no latent thesubscription, ambiguity

to Railroad,contract as what was meant the M. and evidenceby parol
therefore notwas admissible to that the partiesshow understood and

by hence,it the united aintended of railroad from P. toenterprise W.:
condition uponthe which thethat was made had not beensubscription

and the defendant was not liable to for thepay shares.performed,

Assumpsit, the Monadnock Railroadby Felt,against Granville P.
on shares of thetwentycalls stock of thatcapitalfor allegedcompany

taken byhave been the defendant. On trial issue,to theupon general
a interest,$800claimed balance due on callsthe of andplaintiffsthe

been sold thehaving by corporationstock for of $1,200—the the sum
of the calls. The claim thenon-paymentfor of wasplaintiffs founded

ofthe the defendant forsubscription twenty stock,shares of theupon
3,1868. At that time theJulymade wascorporation not organized,

it was chartered. It inwas fact inalthough previously organized Oc-
tober, 1868, and went into The bookoperation. subscribed the de-by

awas at ofmeeting citizens ofpreparedfendant andPeterborough
to this railroadfriendlytownsother andenterprise, 3,holden July
of1868; the terms theand were as :subscription follows

toWe, undersigned, agreethe take the number of shares of stock
Railroad set our names,Monadnock againstin the respective said

atrated one hundred dollars each,to be theshares con-upon express
shall not become forthat we liable the ofdition payment any ofpart
2,000 shares of saiduntil stock shallsame be taken in cash orthe its

cent,in addition tobona the offide, gratuities five ofequivalent, per
valuations voted townsby the on the linerespective of the road.their

claimed, and offered evidenceThe to thatplaintiffs tending prove,
2,150 shares had been insubscribed the stock of the Monadnockabout

300this includedbut shares subscribed by of Win-Railroad: the town
itin Massachusetts: but was objected that no tochendon authority

in this railroadfor stock was andshown, therefore this stocksubscribe
counted. It appearing, however,not be that the stock had beencould

town, in thethe assessments called for vote ofby by the direc-paid
aruled this was oftors, court ratification thethe com-authority of the

;made the and the defendant Atsubscriptionwho excepted.mittee
the defendant’s was madesubscription the3,1868),time (Julythe
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Monadnock Railroad in New had been notHampshire chartered but
1869,Inorganized. May, the Monadnock inRailroad Massachusetts

was chartered by State,the of thatlegislature with the to unitepower
with the New so thatHampshire the stockholders ofcorporation, one
should be the ;stockholders of both and the Win-corporations town of
chendon were empowered by act of thatspecial to subscribelegislature
a certain amount to ofthe stock the Massachusetts butcorporation,
had no toauthority subscribe for the other. In the charter of the
Monadnock 13,Railroad in New Hampshire, 1848,December itpassed

“was that thisprovided railroad might intersect and unite with any
railroad oncorporation the line of the State that the oflegislature
Massachusetts may charter, with said Railroad.”connecting Cheshire
The stock ofcapital the New was inHampshire fixed thecorporation
charter at 3,000 shares, and of the Massachusetts atcorporation
$50,000. A union 7,was effected between the two Julycorporations
1869, and they have since been as one, andoperated under one set of
officers; and a railroad has been built from to Winchen-Peterborough
don, withintersecting the RailroadCheshire at that twoplace, miles
and two hundred offeet the road being in Massachusetts, and fourteen
miles less two hundred feet in Newbeing The Winchen-Hampshire.
don was asubscription book orupon other than the onepaper signed
by the defendant, but was stock,—onsubstantially the same terms for
300 inshares the Monadnock Railroad, designation,further—without
with some conditions as to the ofplace termination in Winchendon.

19,It was dated 1868,October and subscribed Winchendon andby
others,two all, 1,000 ;shares itbut thatappeared the subscrip-—in

tions inwere fact not made until about June, 1869. The evidence
tended very to showstrongly that the Winchendon wassubscription
made under the power given theby Massachusetts act to subscribe for

instock there,the corporation ;and was for that and with-corporation
thatout it was clearsubscription that 2,000the inshares mentioned

the book bysubscribed the defendant had not been taken. It appeared
that this stock was withassessed the rest by the directors of the united

and thecorporations, assessments to treasurer,theirpaid assess-—the
incommencingments September, 1869, $50,000-nearly expended—and

on the Massachusetts of the road.part The defendant contended that
no assessments could 3,000legally be made until the shares fixed by

liadthe charter been by the thetaken, notwithstanding subscription—
2,000 shares,condition -was also 2,000contended that if wasthe—and

to as thegovern, yet, ofcapital the Massachusetts was fixedcorporation
at $50,000, there must be $250,000taken stock at least to the amount of
before assessments could be made. But the court overruled oiboth
these andobjections, the defendant It that theexcepted. appeared

on* 20, 1868,Octobercorporation, vote atby a of themeeting corpora-
tion, reduced the stockcapital to $200,000.

The court that,instructed the ifjury, the Winchendon subscription
was for the Monadnock Railroad in and for theMassachusetts, not
Monadnock mentioned in the itdefendant’s subscription,Railroad
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of2,000 ;could not be but,counted towards shares for the purposethe
cases, theyallsettling the in thesequestions of fact that arisemight ”“ 2,000 in said stockmight inquire whether, in sharesthe termsusing

in the defendant’s in united enter-so shares themanysubscription,
of a railroad from contem-prise to Winchendon werePeterborough

so, thecountplated by the and if foundparties, mightitthey they
enter-Winchendon if for the unitedfound it madesubscription they

; and toprise these instructions the defendant excepted.
The returned a and the defendantjury verdict for the plaintiffs,

moves to set it aside.

Smith, ContoocookScott, defendant,and B. for citedtheWadleigh,
v.Barker, 363;Railroad v. Central Railroad32 N. H. N. H.Valley

N.14Johnson, ; Parker,30 N. H. v.390­ Littleton Co.Manufacturing
H. 543.

andParks Wheeler forFaulkner, the plaintiffs.&

Rail-toThe be attained of the Monadnockobject by the construction
was, of Peter-road to furnish inhabitantsrailroad facilities to the

fromand of roadtowns,the a lineborough, Jaffrey, byneighboring
Railroad.Peterborough Winchendon,to the Cheshireto connect with

in thisTo this it to obtain a charteraccomplish wasobject necessary
State, stepsand also in furtherMassachusetts,one and to take some

so as toan unitedtowards beorganization, they legallybefore could
a in contempla-make It been thesingle could never havecorporation.

continuedtion of that to beany one two wereseparate corporations
railroad,and to ofconstruct and a dozen milessupported operate

botha charterscosting of a million dollars. Theperhaps quarter
inmadewhat and wasintended,show was andexpected provision

intention, thefor thisthem the In ofuniting corporations. pursuance
soidentical,terms of to two roads werethe stock of thesubscription
inwas,far as it was Andpracticable. subscriptionthe Winchendon
inthatits as as to partmuch to the whole linelanguage, applicable

MonadnockMassachusetts. It was stock of thea to thesubscription
PeterboroughRailroad, at a in fromtime when that road extended fact

made to theAnd allto Winchendon. the fact that worethe payments
road,theofand the whole lineplaintiff corporation onexpended

it was sothatone,without from indicationobjection any is a strong
wereall twoby corporationsunderstood the time. Theparties at.

; until the7,1869 followingunited no madeJuly but assessments were
At that for the united corporationtime theSeptember. subscriptions

made uponwereexceeded the 2000 shares The assessmentsrequired.
concerned,and, in wereshares,all these so far as ofany questionthose

was notIt saidwere is 'that the Winchendonduly paid. subscription
ratification; sub-webona that it was and offide; illegal incapable —but

bymade, seasonablyand paidmit that a which issubscription actually
to makegohas in it whichsubscribing,the some of the elementsparty

in such a wayIf madeit bona the wasWinoliendon subscriptionfide.
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and invalidatedmight byunder a state of facts that it have beensuch
take ofinterested, they advantagethe and did notparties immediately

isit toothis, assessments,but ratifychose to the act theby paying
late for third to makeparties objection.

oftested,The is to be not the statebyof thevalidity subscription
time of theof the at thethings merely,at the time butsubscription

first which wasoffer,The was a continuingassessment. subscription
aso constitutedrevoked,the before it was andaccepted by plaintiffs

224.Bartlett,Boston Railroad v. 3 Cush.binding contract. Maine&
made,At validthe first there a sub­time the assessment was was

than ? all the evidencescription for not less 2000 shares The onjury,
;in stand,mustthe found that was and that verdictcase, have there

unless in to the unitedwas error of the court inrulingthere the regard
itof Winchendon show thatenterprise. The terms the subscription

could Massachusettsnot have been as a to theintended subscription
valid,alone, as it 2000 it whencorporation shares to makerequired

that $50,000.to What was intendedcharter limited their stockcapital
by the a underwords “Monadnock Railroad” well bemight jury,left.to
the since there hadcourt,instructions of the as a latent ambiguity,
been in in oftwo of that partsexistence namecorporations engaged
the and under thesame had been unitedtheseenterprise, subsequently
same If it could had aname. be held that the united corporation

it of this$250,000, way liabilityof would in no thecapital change
defendant, as the terms of fixed 2000 sharesby his hadsubscription he
as the limit at which the should He therebybe binding.subscription
waived which underan otherwise been made theobjection might have

v. N. H. 363. settled thatBarker,of Railroad 32 It is wellauthority
obtained,one who issubscribes for an act ofshares before incorporation

hisor of to sub­paybefore the the is liableorganization corporation,
itand be sued in the name of the after hasscription, may corporation

been 1 Redfield sec. 215.Railways, 57,onorganized. p.
railroad is two or more States,Whenever a constructed inlying

is to in the earlythere the same embarrassment bealways encountered
of the must be char-stages necessarily separateThereproceedings.

ters at to be into onestart, corporationthe which are intended united
theat as as All in view uniteda haveearly stage practicable. parties

in that. It anand act to would be intolerableenterprise, reference
and theif were to be defeated publicthe wholehardship, enterprise

about thequibble separatesacrificed on account of some technicalgood
to defendant’sAnd it a sufficient answer theoriginal issubscriptions.

assessments,that, books of the plaintiffat the time of the theobjections,
stock,over shares of andshowed a of 2000corporation subscription

with-that the now in werequestion paidcalledsubscriptions promptly
road.and theout theobjection, uponproceeds expended

which theLadd, plaintiffsJ. contract of uponThe subscription,
to its andrecover, interpretationseek is in and constructionwriting,

are for the court.
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It thatis not claimed unusual,the instrument technical,contains any
or words,official the ofmeaning which, as tomust be submittedused,

; itthe is said itbut thatjury a latent ren-presents whichambiguity,,
ders evidence admissible to whatparol show intended bythe parties

“the words Monadnock Railroad.”
nIf itany exists, is i­ambiguity obvious that it ais latent ambiguity

term,the of thatstrict sense for no uncertainty uponor doubt appears
the theface of instrument itself. for twentyThe wassubscription

of in the ;shares stock Monadnock Railroad and uponthe condition
which wasthe defendant to be to forliable it andpay is express plain,—

“that two thousand shares of said stock” shall in or itstaken cashbe
before his toequivalent, liability shouldpay attach.

familiar ofexamplesThe latent Bacon,Lordgivenambiguity by
in23, Case,and Altham’s 8Reg. 155,Co. show a doublea, applica­

tion of words of todescription persons and andthings, subjects—the
contractof the orobjects devise. In cases, only,such and such

of intention isextrinsic evidence admissible the uncertainty.to remove
It be shown which of two ormay more was intendedorpersons things
by ;a to 1description equally applicable all. 1 Par. on Cas. 560­

; 2sec. 300­Ev.,Greenl. Kent’s Com. 43 N.; v. Brown,555­ Brown
H. 17.

If, time this contract wasat the two orinto,entered there had been
Railroads, itmore Monadnock is theplain mightenough plaintiffs

wasshow, whichby parol, intended. But with this partthe difficulty
is,of case thatthe there was but shows thatplaintiffs’ one. The case

Railroad inonlythe Monadnock existence at time thethe of subscrip-
1868,tion, 3, was that charteredJuly the of Newby Hamp-legislature

1848.shire in The Massachusetts of that name was notcorporation
later, is, ;till ten monthschai’tered that in 1869 and theMay, present

Railroad,Monadnock which to ofseems be a union theconstituted by
andNew Massachusetts didHampshire not come intocorporations,

than year after,existence until more a How.July 7, 1869.namely,
then,argued,can it be that is uncertaintythere or as whichdoubt to

was meant,Monadnock Railroad when there was of that namebut one
at time of the contract.the

isThis conclusive inagainst showing the intention of the parties,
Itthat by parol. comes of Lordrespect, clearly within the principle

Bacon’s reason for that a is notholding patent byambiguity holpen
“ itaverment, namely, that were to make all deeds hollow and subject

averments, so, effect,to and in tothat deed,without which thepass
law shall not but would,deed.” It allpass by toappointeth practical
intents, annul the which partiesthewriting established as the evidence

time,-of andtheir intention at the allow to be for what-substituted it
ever a think wasjury may intended afterwards, whenlong perhaps
the asinterests of the well as their relations to theparties, subject

contract,matter of the havemay wholly and when evidencechanged,
on which one or the other tomight rely show fact in thatthe actual

has his reach the of This the lawrespect gone beyond time.by lapse
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that whole­this mischief thejustdoes not It was topermit. prevent
by parolberule,some can-notambiguity explainedathat patent

wascircumstances, adopted.evidence, ofbeyond surroundingtheproof
;—H.8 N. 516­21; Jessimin,v.Atkinson,Websterv. 4 N. H. Aldrich

matter, inand of the wholesee a and useful decisionvery accurate
Miller v. 244.others, Bing.and 8Travers,

“ nocet,” excep­no&c.,The maxim non presentsFalsa demonstrate
false, inis; for,tion asmuch of theafter descriptionsorejecting

still beeffect, enoughthere mustorder that takethe instrument may
Gee,v.left Peasleeto itsintent,show the and ascertain application.

565;19 v. 15273; Hubbard,N. H. DoeH. 50 N.Todd,Andrews v. ­
Q. B. 240.

An bewhat remains cannotby importedintention not shownclearly
into the instrument extrinsic evidence.by
' In contract, alwayscourts receivea writtengiving construction to
such asevidence circumstances as will themplaceof the surrounding
near as at time it was made.may in of the thepartiesbe the position

Wilson,In 9 & Fin.v. Cl. 556­—­theCase­—­ShoreLady Herdley’s
great to sense in which the wordsquestion was as what was the

”“ ingodly were to be understoodofpreachers holyChrist’s gospel
this,the re­deed extrinsic evidence wasthe trust. To showcreating

; said, Forceived and in hisParice,Baron delivering judgment, —“
the of andfacts, determininginstrument to thepurpose theapplying

it, it,what everyand an materialpasses who take interest underby
fact that will the or men­enable the court to identify person thing
tioned in isinstrument, court,the to itprovinceand theplace —whose
to declare as maythe of words of the instrument near asthemeaning
be in the the insituation of admissible evidence.”parties, —is

628,In atG.,v. 4 McN. & pageDeG.Attorney-General Clapham,
Lord admission ofChancellor of the evidenceCranworth, speaking
for dic­such a is afforded abyIt the evidencesays, likepurpose, —“
tionary, which us a a bookforeignenables to translate language, —or
of science, us the words of art.”which ofgives meaning

WigramThe is also clear. Heextremelyillustration of- Sir James
A till somesays, of not be collateralpage history may intelligible—“

one, however,extrinsic circumstances known to reader. Noare the
would of the writer’sthat he was aimagine acquiring knowledge

reading, because,from than heother source wasmeaning any the page
in toorder to that he to be informedrequiredmake page intelligible,

withwhat writer or be furnished a ofcountry mapthe tobelonged,
Wills,country reading.the about which he was on sec. 76.'Wigram

remains but to make a of these wellNothing correct set-application
us.and familiar thetled to case beforeprinciples

has been as to latent withinambiguitysaid theEnough already any
none,of Bacon’s rule. The evidence shows becausemeaning Lord

there was but in at the of theone Mouadnock Railroad existence time
subscription.
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But at thelooking contract underby lightthe of the circumstances
it made, is,which was as far asassuming thepossible position—that

of the to it atparties time,that can it it doubt-be said that aspeaks
ful ? Doeslanguage the thus show for itself theviewed thatpaper

“words Monadnock Railroad” thelegalmean some other thanperson
only Monadnock in existence,Railroad then or leave it doubtful what
was intended? We think Ifnot. the contract had read beforebeen

chartered,the Massachusetts and the cor-was before twocorporation
porations were united, it is found in itcould have beenplain .nothing
to suggest a doubt as to Towhat was meant Monadnock Railroad.by
show then, by parol, that the and intended some-understoodparties

else, wouldthing be to annul the written and substitute for itcontract
a verbal one, one to be from theperhaps only inferred theby jury—or
acts and conduct of the parties.

The ofobjection the defendant’s that of thecounsel the subscription
town of Winchendon in must aMassachusetts be asregarded subscrip-

fortion stock in the Massachusetts to the actaccordingcorporation,
theconferring authority subscribe,to and as the evidence tended

strongly was,to show the fact and that it could nottherefore be
2,000counted in making shares,the would to be for-up quiteappear

midable, and onvery likely examination to decisive ofbemight prove
the Butcase. the it unnecessary,views weabove makeexpressed

tothink, consider this or others that be raised thequestion, might upon
case, which,ofsome not ofalluded to in the be noarguments, might
small andimportance difficulty.

For the of all the of fact that arisepurpose settling questions might
in case,this and a large number more to involve thenearlysupposed
same of lawquestions now in this the court instructedpending county,

“the that whether, 2,000injury they might inquire the termsusing
shares of said stock” in the defendant’s so sharessubscription, many
in the united of a railroad from toenterprise Winchen-Peterborough
don were' and if found,the socontemplated by they mightparties, they
count ifthe Winchendon it forfound made thesubscription they
united enterprise. These assumeinstructions either thatpro forma

was a latentthere in the ofambiguity written contract assubscription
Railroad,to meant by which, think,what was the Monadnock didwe

exist,not or onthey are founded a view of law thinkthe which we
Inerroneous. either view cannot be sustained.they

a careful of the case,examination we are of thatUpon opinion
was thatthere should have been tonothing submitted the jury.

contract mustThe be theby light -of the circumstancesinterpreted
which made,existed at the time it was and not of whichthose arose
afterwards.

itatLooking from that we whichpoint, requiressee nothing expla-
2,000nation. The shares of in condition described asthe arespoken

“ shares of said stock,” is, shares of the stock of the Monad-—that
Railroad.nock

The failed inplaintiffs to show that shares of stock the2,000 only
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hadlegally appliedcan beMonadnock Railroad to which the contract
is; do it clearso,unless theyof calls andbeen taken at the time the

hastoliability paythe not and the defendant’sfulfilled;condition is
set aside.Verdictnot attached.

* Elliot & a.& v.Railroad Co. a.The Ashuelot

modein thethe secondA is not foreclosed mortgagormortgage against
oneStats., 122, year’sby entry,ch. sec.by peaceableGen.provided 14—

notice isand of notice—unless published;possession, publication —actual
notice is not sufficient.

law, cannotredeem, under theThe of a to generalvested right mortgagor
that mort-theenactingor a statutebybe’ destroyed impaired special

foreclosedin case the debtforeclosed, that it shall bebeen orhasgage
the of the act.yearbe not one from passagewithinpaid

Equity. (the company,In railroadTheagreed. plaintiffsCase
aHale, asLane, others,and W. E. and stockholders), corpora­S. E.

tion, individuals, to the road by payingand as claim the redeemright
road,on the oneby mortgagesthe bonds of the securedup company,

State, other onroad in this and theof which was on that of thepart
ofdefendant, Elliot, the existencethat in Vermont. Tlid deniespart

those inof acts done interestedby bysuch reason certainany right,
and laws thestated, following bythe the passedhereafterpremises,

:e­legislatur­

and creditors ofACT for. relief of the stockholders theAN tire
Ashuelot Railroad Company.

init enacted the and Souse GeneralbjBe Senate Representativesof
Court convened:

Com-1. made Ashuelot RailroadbySection That the themortgage
1851, railroad,A. D. of theiron the first of January,daypany,

and theretosame, rightsand with its franchisethegranting conveying
State, Henryto Johnof thisbyas established the lawsbelonging,

tobonds theElliot, State,in this in trust to said company’spay
or before said firstdollars,’ dated onamount of two hundred thousand

therefrom, interest,with1851, yearsand tonpayableof January,
1855,D.A.January,ofand also the other dated the secondmortgage

andrailroadtheirconveyingandmade saidby grantingcompany,

Reporter.* 14, 1873,Decided Aug.


