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Darling v. Westmoreland.

horses,tolikely frightenlumber wasOn a ofthe whetherquestion pile
notor wereit werehorsesis to show that passingevidence admissible

it.frightened by

for anWestmoreland,the town ofCase, Charlesby Darling against
defendants, andfor thein a Verdictcaused defectsinjury by highway.

thebyThe defects allegedof for a trial.motion the newplaintiff
frightentolikelythe Side of the roadwere, a of lumberplaintiff bypile

was, thatHishorses, of a claimbridge.and an insufficient railing
andbridge,he crossed thebyhis horse was the lumber asfrightened

■ was,of defenceback,ran and the Onebridge. groundbacked off'
offeredunsafe, wasthat and and much evidencethe horse was vicious

testimony oftheon that introducedon both sides. The plaintiffpoint
with alumberMr. this ofa testified that he rodeOressy, past pilewho

horse washim thatFletcher,Mr. and to Fletcher’sprove byhe offered
and the; evidence,thebut the courtfrightened by rejectedthe lumber

plaintiff excepted.

and Lane for theCushing Healey, plaintiff.&

lum-offact, that the sameby pileThe other horses were frightened
encumbrance, andber, and so antends to show that it was dangerous,

horse wasthealso tends to rebut the defendants’ claim that plaintiff’s
Concord,35 N.v.said,unsafe. But it is on of Hubbardthe authority

itto showshown,that the52, attemptH. this fact cannot be because
tocannot be expectedraises a collateral issue which the partyopposite

to try.be prepared
inunfounded, eitherIt seems to us that this is entirelyobjection

orprinciple practice.
You, defendant town haveshow, case, paidin a that themay pauper

or whosesame other paupersother for thecharges relieving pauper,
inand the firstfacts, raising tryingsettlement on the samedepends

v.issues. Thorntonand two collateralone,instance in the second
; Ca-12 H. 328;20 v. N.18 N. H.Campton, Hopkinton Springfield,

N. II. 478.Barnstead, 40;v. N. H. v.Hanover,naan 47 215 Pittsfield
for rea-town, damages byin an actionYou show that amay defendant

theuponson of other claims dependingdefective havehighway, paid
of for theliabilityadmissionfacts,same in to show the town’sorder

173.49 N. H.v.alleged defect. Plymouth,Coffin
in an action for damagesYou that a railroad corporation,showmay

for damages arisingclaimsaccident, otherreason of an haveby paid
reason ofliabilityof byadmissionaccident, as offrom the same proof

N. H. 223.B,ailroad, 44v. Concordthat accident. Perkins
ofas an admissionwas intendedThe awhether statementquestion,
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a fact or an offer Fieldof to thebe submittedcompromise, may jury.
v. 47 N. H. 513.Tenney,

You showmay created,the an is thusfacts whichby estoppel
araising 322,collateral etissue. See Morrison’scases Digest seq.

You themay submit to a the a fact on whichjury determination of
Railroad,ofinterest 24a witness B. G.Dearborn v. M.depends. 8f

N. H. 179 ; Kendall, 13Johnson v. 20 v.;N. H. 304 Walker Sawyer,
N. ;PI. 191 Rich v. H.42 N. 153.Fldredge,

The whole the samedoctrine of ondependscircumstantial evidence
fromprincipie, viz., the factsissues of collateralproof by collateral

which the existence of the main fact is inferred.
That seemed usalways squeamish-to a freak ofvery judicialqueer

ness, which took two in actions againstthree instances, occurringor
towns, out of the of universal rule.operation what seems to be a

It should be in doctrine is reiter-remarked, that all these cases the
ated, that all inthe the orderjury,circumstances be laid beforemay
to factenable them collateralto determine the of theexact quality
proved, and the made.inference which bemay justly

As to is try par-what said to aabout the not beingparty prepared
ticular fafct, trytois, readythe answer that is to bethe party expected
all the facts case; statute, par-to thepertinent compelsthat the which
ties to thethemselves,testify against disclosingexcuses them from
names of andtheir or aidingwitnesses, theirshowing papers,—thus

secret,as casesencouraging much as in theirparties possible keeping
and in fact is reallytheir If asurprising antagonists. surprised,party
there is thea to meetalways by until beremedy delay he can prepared
unexpected fact.

Wheeler Faulkner, for the defendants.&

1. inWith such decisionauthorities to therespectable support
Starkie,v.Hubbard Greenleaf,Concord the supremeas Pliillipps,

court Massachusetts,of uniform at of theand the nisiruling prius
court of State,this for to thea of atperiod twentyleast years prior
decision in Hubbard v. of theConcord, rulinginany argument support
here to would seems to the learnedexcepted seem Whatsurperfluous.

“counsel for squeamish-the a freakplaintiff very ofqueer judicial
ness,” ofwill found to of rulebe be amerely judicial recognition

2evidence so Stark.styled elementary.well settled as to beproperly
;Ev. 312 1 v.; 52;Ev., sec. 1 Ev. Wash-Grenl. 276 StandishPliillipps

bum, 396;;21 6 Aldrich v.Dorchester,Pick. 237 v. Cush.Collins
Pelham, 510; Dunstable, 342;1 SwamscotKidder 11 Grayv.Gray

;Machine 23Walker,Co. v. 22 N. H. ConcordRailroad v.457 Gfreely,
237;N. H. v. 22 N. H.Leighton, 71.Poye

2. ofThe distinction bar that classbetween the case at and all
cases An plaintiff’scited the is obvious. admission of theby plaintiff
cause latter’sof action to of theby soughtthe orparty charged,be

case, nohas In thisliability, never been a collateral fact.considered
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the defend­; any bysuch no of admissionevidence was offered evidence
byor a declarationants : at of an admissionbest, it was evidence

him,tofrightfullookedhorse, allegedFletcher’s that the obstruction,£ at that.oath,”underas is not even a declarationand, us,tosuggested

lumber wasJ. the ofDoe, was,fact whether pileOne ofquestion
197;N. H. Chamber­to 42horses. v.likely frighten Enfield,Winship ­

48 H. 18. On; Hooksett, N.lain v. N. H. v.43 356­ BartlettEnfield,
of proof.this and the burdenhad the affirmativequestion, the plaintiff

horses,toHe had a was likely frightento thatright theprove pile
it.didbecause he his unless he provewould fail in this of casepart

thanFor all could be more irrelevantcase,the of nothingthispurposes
char­a the but thenot It was not pile,to horses.pile likely frighten

the plaintiffacter of the horses—thatforpile capacity frightening—its
on thisevidencecomplained of. It was for some competentpossible

not,the It wasfound, jury.to tosubject exist, givento be and to be
totendon this shouldnecessary that the evidence pointplaintiff’s

that hisall It was notprove necessarythe other of his case.points
aon the wasway high­evidence this tend to thatproveshouldpoint

way, orinsufficient,or that or the town had oughtthe was thatrailing
to the travelhave had of the forwaynotice of the unsuitableness

or he in the exer­thereon, that or *tliat wasthe wasplaintiff injured,
cise of to several independentreasonable care. The proveevidence

kinds, and drawn fromor distinct differentpropositions mayfacts be of
; v. Hall,different 14 Mass. 245­ Fostersources. v.Bridge Eggleston,

89, ;12 ; White,Pick. N. Hale v.99, 100­ Blake 13 H. 267­v. Taylor,
407; 203,45 N. H. H. 206.405, Goodwin,48 N.Delano v.

Another his waswas,of that horsepoint fright­the caseplaintiff’s
ened that ?by prove .Bythe lumber. How could the plaintiff

that,witnesses orfrightened,his to betestifying that horse appeared
words,in their was or omitopinion, surperfluoushe frightened, (to

and in would generallythat manner in which witnessesspeak positive
Franklin,v.on Whittiertestify subject)such a that he was frightened.

in46 N. H. 23. And of horse could be theprovedthe Fletcher’sfright
is,same of this whether theway. The law in caseonly question fright

of Fletcher’s ofhorse, any relevancybe a fact andwhen wouldproved,
in controversy.of fact Ifmateriality as evidence anyupon question

were,onlythe of in whether thequestion controversy plaintiff’sfact
involvemighthorse was that thelumber, questionthefrightened by

him,of and thatquestion the of the to frighten mightlumbercapacity
involve the to other horses.frightenof itssecondary question capacity

case,But, arose,in this thethe whether lumbertwo primary questions
horses, frightenwas to and it did thelikely plaintiff’swhetherfrighten

condition, could,that itcharacter,horse. Was it of such anda quality,
of terror to horseswould,and or an inobjectbeprobably manifestly

?averageor or of skittishnessgeneral, ordinary gentlenesshorses of
byhorse it ?frightenedThat was Was theone question. plaintiff’s

ofEach these questionsThat was and differentanother very question.
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was and intro-original, beof theindependent mightother. Evidence
duced iteither them,on of Andwithout to the other.any reference
is to theis,be specially observed that notthe former whetherquestion
lumber was Fletcher’s, par-to or otherlikely orfrighten Darling’s, any
ticular horse, but itwhether was horses.likely frightento

Was the ques­of thefright Fletcher’s horse evidence oncompetent
tion doubtswhether the lumber was No oneto horses ?likely frighten
that thatthe of the onfright evidenceplaintiff’s horse was competent
question : and, is admis­ofwhere oneordinarily, experimentevidence
sible matter,to twoshow of ofthe character inanimate evidence

inexperiments of nothingkind is There isthe same not inadmissible.
the facts of the inreserved plaintiff’scase theshowing any peculiarity
horse that should of the terrifyingmake his terror a testconclusive

facts,character of maythe For hethat thepile. aught uponappears
as,have been a fairvery to animal makeinferior Fletcher’s an tohorse

experiment with pile.for the of theof characterpurpose testing the
On the and horse-frighteningtheindependent general ofquestion

ofcapacity lumber,a certain theof of law considerspile what rule
fright of ofMr. frighthorse as and theDarling’s disregardsimportant,
Mr. Fletcher’s of theabilityhorse as of no ? If theat allconsequence

“topile travelfrighten horses for therendered the unsuitablehighway
thereon,” and lie as wellthe town in wouldfault,were an indictment
as this Stats., 1, And,action. 1.69,Gen. 68, 2;ch. ch. sec.secs.
in the trial Pease,of an & Ad. thesuch v. 4 B. 30),indictment (King
fright of Fletcher’s ofhorse could the frightnot be excluded while

case,was In factDarling’s received. the criminal onecivil and in the
to be itsproved, namely, in to powerthe character of respectthe pile

case,and,of horses, ; on thatfrightening is inthe same eachprecisely
point, there is no of Darling’smore reason for the frightadmitting

Fletcher’s,horse and that thatof is forrejecting admittingthan there
of Fletcher’s and toway rejectrejecting onlythat of TheDarling’s.
one, both,the andby law,of anapplication of is to rejectabsolute rule
to hold that to uni­the thejury should have been instructed (contrary
versal no thatpractice) that the of was evidencefright horseDarling’s
the lumber rendered road thereon. Thethe unsuitable for the travel
terrifying of of Fletcher’squality the the the terrorpile being question,
horse nois more Should theycollateral than of Darling’s.the terror
both be excluded from ? And shouldthe consideration of that question
.the onevidence that the unsafe othervicious andplaintiff’s horse was
occasions also have been excluded­?

If the inquestion were, floatingofwhether the lumber was capable
water, or in agood fire,a ormaking planed spe-or or cutbeing sawed

manner,cific or a bridge,horses and oversupporting wagons passing
there could no experi-be legal objection to the trial of an appropriate
ment it in ofupon experi-the ofpresence the or to the evidencejury,

reason,ments that had outsidebeen istried And there noelsewhere.
of the technical horsesrules of law, frightenthe its towhy ability
should not be tested in in the sameout of and courtcourt, proved



December, 405v.DARLING WESTMORELAND.1872.]

is-a certain horse skittishmanner. to know whetherWhen we want
isor is a certain substance poison­whetherof a certaincapable speed,

life, materialsous whether certainand of animal or vegetabledestructive
a kindare a field or certainwhether certainstrength,of a certain

of amount of whethersoil a kind or crop,is to certainlikely produce
a kinda is to certainlikelycertain or machine performman or brute

tolikelyor be done or iswork,amount or whether cananythingof
it, it.trybe and another is todone, wayis to aboutwayone speculate

is to to directscience,The law and when it appealedis a practical
what to find a certain of lumbermeans shall used out whether pilebe

horses, that,is if on this theassertsany subject,to onelikely frighten
law abhors actual andto experimentprefers experience,speculation

such a takesadvancingin thedelights person propositionguesswork,
rule,it some legal distinctlyhimself task ofupon maintaining uponthe

astated the authorities. Such prop­him and well establishedby by
law. It is sustained byosition is the of thebynot sustained reason

whatBy rule,that can called a technicalnothing be justly principle.
?at war with and itreason is supportedprinciple,

The exclude inonly upon experimental knowledgerule relied to
this,such a the the evidence to becase as is rule confined torequiring

issue, is, the in thecontroversy bythe to facts pleadings,put—that
issues, is, of facts notthe trial of collateral inputprohibiting —that

asissue and such evidence tends toby excludingthe pleadings, solely
This rule merelyfacts not involved in the issue.prove requires evi-

what isdence to be It excludes irrelevant. It is amerelyrelevant.
one, andrule of and not an or technical it doesreason, arbitrary not

as relevant,A fact and as di-exclude all knowledge.experimental
in not betweenrectly guilty,involved the issue of or theseguilty par-

orties, was,as in the likelihood probabilityfact ofany controversy,
collateral,There wasthe lumber horses.frightening ordinary nothing

To that—that in that. theis, point frightirrelevant ofnothing
than the offrightwas no more collateral Darling’s.Fletcher’s horse

nohorses was more incollateral,And the combined of both afright
of twoanyresultssense, than would be the combinedlegal experi-

of thepowerments that could be tried to test the lumber.frightening
andissue, excludingThe the evidence to theconfiningrule evidence

is, issues,irrelevantissues,collateral issuesbearing solely upon —that
relied tonot the not been exclude allby uponraised pleadings,—has
But it isin all cases. sometimes inad-evidence of all experiments

kind, thein of this where aversplaintiffrelied casesvertently upon,
ofcharacter forsomethingcaused the whichdamage by dangerous

admit the plaintiff’sthe defendant was to ou-responsible, experience,
evidence ofas the char-competenttlie occasion of his alleged injury,

to theof, and exclude ofexperienceacter of the thing complained
on thatmaterial Therepoint.others relevant and areequally equally

that,of onshow, authority,to as matter thea few cases which go
to frighten horses,of lumber was calculatedthisquestion whether pile

horse is not toDarling’sof withwhile the the experimentcompetency
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be questioned, the is Thewith Fletcher’sexperiment incompetent.
doctrine of those founded thecases, to this would be onapplied case,
error of it intaking for isthat thegranted pointDarling’s experiment
issue, and holding to theDarling’s,Fletcher’s to he collateral when

issue;offrightening and,a to thatpower the lumber is inpoint point,
Fletcher’s is no andexperience more collateral than neitherDarling’s,
of them is collateral in any legal sense.

some,The error which has ofoccurred, cases,in is a misapplication
the rule which excludes and easilyirrelevant is accountedevidence,
for.

1. The of hisplaintiff’s allegedon the occasionexperience, injury,
has been a firstfact and onreceived as evidencenecessarily competent
other than the of: inpoints character of the complainedthing being

on considered,evidence other it aspoints, has without objection,been
onevidence that point: but other equallythe ofexperience persons,
on thatrelevant haspoint, objectionableseemed to have an appearance,
it did notbecause into waycome the in same unobjectionablecase the

introduced,as that andby which the becausewasplaintiff’s experience
it was tocollateral some to his not collateral.which waspoint

rule,2. The sorelevant,evidence to be is often of inrequiring spoken
the as issues,books hostile to acollateral without very explicit accom-

“ofdefinition term a notionpanying the that of thecollateral,” vague
rule excluding besides irrelevant evidence would besomething likely

forto the a Andway definite and the confusionopen serious mistake.
from such aresulting notion other ofby legalbe increased usesmight

“term,the as in succession,”collateral which is not alwaysdescent or
irrelevant, and in “collateral no idea ir-security,” conveyswhich of
relevancy. It would to for theseem be a sufficient reason rule confin-

issue,the toing words,evidence the in irrel-otherpoint excluding—in
evidence,evant a of a trial: ais thejudgment object judgment—that

cannot be on faqtrendered the of than that infinding any other put
;issue the and onby the of useless facts nopleadings finding which

rendered,can be isjudgment not a with which the tribunal isduty
To set aside a ofcharged. verdict for the admission evidence not

issue,confined to thethe must have beenparty objecting prejudiced
it: the evidence must notby irrelevant,have been but also cal-only

culated to influence evidence,the to his But irrelevantjury injury.
excluded, itnot to either shouldinjurious party, be because cannot aid

;in decision and ofthe settlement the in issue because it has nopoint
tendency to that which thejudgment objectis sole of theproduce

iftrial: it would be it excluded,should be because itinjurious cannot
aid in and,the rendition oflegally therefore,the cannotjudgment,
the for whichonlyanswer evidence is received. That ispurpose rea-

exclusion;son itsfor and theenough some of other reasons some-
togiventimes are calculated an and ifindefinite confused notconvey

wronga of object and ofimpression the the rule.meaning
8. The to error has antendency exceptionbeen aggravated by (which

is a of of excludingpeculiarity precedents English origin) relevant



407DARLING v.Í372,] WESTMORELAND.

to commitevidence of a notorious dispositiondefendant’s andgeneral
such and his habitualcrimes or torts isas that with he charged,which

of disposi­commission kind suchof crimes or torts of like asa proof
tion. acknowledges eiving,That such law rec­relevant, byevidence is the

54,in Ev., 55,cases,criminal and secs.in some civil Greenl.cases (1
Gale,Woodv. 10 N. H. a charactergoodof defendant’sevidence247),

in rebutted,his and andfavor, receivingbysuch to beevidenceallowing
evidence of the Greenl.of and of other personscharacter witnesses (1
Ev., sec. a54). The is plain departureexclusion of such evidence
from the and evi­materialgeneral which admits relevantprinciple
dence. in aisThere to that this originatedreason believe exception

of led a mercifulusurpation legislative bypower English judges,by
toimpulse mitigate criminal codebloody by throwingthe of acruelty

obstacles in the way of its operation.
“ It is a among of whichtruth, variety actionsmelancholy that the

men are and havedaily liable to than a hundredcommit, sixtyno less
been ofbydeclared act of without benefitto be feloniesparliament

; inclergy or, other death. So dread­words, worthyto of instantbe
ful a list, instead’ of the number of offenders.increasesdiminishing,
The injured, forbear tothrough will often prosecute;compassion,
juries, through oaths,their andcompassion, forgetwill sometimes

offence;either the the andacquit or nature ofguilty themitigate
judges, through convicts,the andone half ofwillcompassion, respite

“recommend them to Bl. 19. The18,the 4 Com.royal mercy.”
punishment of and terrible. 1.high treason in is solemngeneral very
That ;the offender be drawn to and not be carried or walkthe gallows,
though usually into(by by humanityconnivance, at length ripened

a orlaw) sledge hurdle offender from theallowed,is to thepreserve
extreme torment of or 4being dragged ground pavement.”theon
Bl. Com. 92.

Under a offences,criminal of and sixty capitalcode one hundred
courts were able toexposed theyto a than weretemptation, greater
"resist, to law,strain the byand its the introductionbarbaritymoderate
of andanomalies in ofvitce, the interestlogical deformitiés, infavorem

farhumanity. doctrine,So did elementaryinthey go, overturning
that, on a againstconvict’s the judgmentreversedapplication, they
him for a N. H.Cutler,mistake v. 48 370,made in his favor. McKean

; 360, Jebb,375­ ; Hartnett,Stevens v. v.Commonwealth,4 371­Met. Reg.
C. C. 302; a of1 Ben. & H. Ld. C. 1st WhetherC., note, judgmented.
death should be did not the dis­requirereversed because the sentence

execution,section and the twelve judgesanatomization of his body after
omission;were divided in six thethoughtbut the whoequally opinion

was a conclusionnot fatal defect in the to that uponcamejudgment,
statute, any general prin­the of a and notconstruction particular upon

excited byRex v. Fletcher, compassionRuss. & 58. Theciple. Ry.
for the strictnessthe of toseverity statutes is accountEnglish enough

whichof and evidencesome of the of criminalexceptions pleading
of their existence.have been allowed to outlive and reasonthe cause
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inArbitrary tlieir innature, legislationenactedoriginally by judicial
vitce, based of human life so bru-wholly upon the sacrednessfavorem

violatedtally acts of andby the British specially designedparliament,
as a partial of acts,nullification those are of a with thethey piece

“ connivance,use ofillegal the or at lengthhurdlesledge by ripened
by time,into law inhumanity are, State,and this at thethey present
as much out of as tothat British mode of traitors theplace conveying
gallows. The influence of such at tocoming lengthillegal exceptions,

use,stand for in feltlegal beyondhas been theexamples constant
inpractice criminal and incases, has confusion the bodyengendered

of English law us.by byinherited have not ceasedWhy they opera-
tion of the limitations,common law of cessatcessanteratione legis ipsa
lex, and ourwhy they to,are not to circum-adaptedadhered though
stances v. 553,49 N. H. may explainedbe(Lisbon byLyman, 582),
the force of habit Therethe of is noEnglishfollowing precedent.

innovations,thatpretence an such andexclusive to introduceright
forever the inprohibit them,innovation of was vested theabandoning
courts of former times. is notIt no tolegal principlefromdeparture
continue a course that was a of the lawtemporarymere nullification
of and an that has now lostparliament, unconstitutional usurpation

itseven humanity.sole excuse of ofobedience to the law Thehigher
conflict of laws ceased, nullifythe courts to thehaving oftemptation
lower law Andaway.which swornthey are to has passedenforce
however much inmayreverence remain for innovations behalfancient
of human life under and howeverexisting,circumstances no longer

be the and fromstrong may inclination reverencederived from that
tohabit adhere to the of human char-ofpractice evidenceexcluding

byacter tofurnished that thetheexperience, practiceextension of
ofrejection of of inanimateexperimental the characterknowledge

oughtmatter to stop.
fact,4. Another of andcause confusion is of law andthe mixture

distinction,the lack of a lucidly and betweenemphatically expressed,
law,what is matter strict and discretion.of iswhat of judicialmatter

discretion, inJudicial its of the deci-sense,technical the namelegal is
of certain 50 N.sion of fact v.questions by the court. Hyde,Bundy

116, 120.H. And a fact andclose attention betweento the difference
law, and the difference an (un-of discretionexercisebetween judicial

so and a decision removefortunately called) law,of a of willquestion
ofmiich the in which the of evidenceobscurity relevancyofsubject

has been involved.
“ The at common law of thepleadings are writtencomposed allega-

tions of the in aparties, terminating distinctly af-single proposition,
on one side and on Ifother,firmed denied the issue. itthe called is

a it tofact,of is be theproposition bytried the jury upon evidence
And itadduced. is an rule,established we state as thewhich first

rulf in’thegoverning evidence,of the evidenceproduction that offered
must with the to inand be the issue.allegations,correspond point-confined
This the allegations necessary.”rule to be and 1materialsupposes
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"ItIt however,51. is not that theEv.,Greenl. sec. evident1necessary,
itshould is admissible if tendsbear the issue. It tupondirectly

or aissue, constitutes link in the chain ofprove proof, althoughthe
alone, a it.” 1it not verdict in accordance with Greenl.might justify
Ev., 51,sec. a. This rule all of collateralfacts,excludes evidence oi

which of affordingthose are reasonable orincapable any presumption
asinference to the fact or matter in and thedispute; reasonprincipal

that such tends to draw the minds ofis, awayevidence the jurors
in andissue, ;from to and misleadthe excite thempoint prejudice,

the ofand, moreover, adverse had no such aparty, having notice course
* * *of evidence, is not to rebut it. This rule is ad­prepared

in theto, witnesses,hered even cross-examination of party not—the
asbeing hereafter,will be shown to ask the witnesspermitted, a ques­

in a issue,tion to matter not relevant to the forregard the ofpurpose
“him.” 1contradicting Ev.,afterwards Greenl. sec. 52. The reasons

italready so,of this rule have been intimated. If were not the true
inmerits of the be lost of the masscontroversy might sight of testi­

;into other which bemony they would overwhelmed thepoints, atten­
distracted;tion of the would wearied andjury be judicial investiga­

interminable;tions would ;become the bemightexpenses enormous
and of bythe character witnesses assailedbe evidencemight which

added,could be to Itnot be thatthey prepared repel. may the evi­
dence not to a couldmaterial the witness notbeing bepoint, punished

“iffor it were false.” 1 sec.Ev.,Greenl. 448. Inperjury, cross-­
examinations, however, this rule is not withusually applied the same

examinations-in-chief;strictness as in but, on the contrary, great lati­
of interrogationtude is sometimes the inpermitted by judge, the ex­

* * *ercise of his is rule,discretion. But ait well settled that a
be fact,witness cannot cross-examinedas to iswhich collateralany and

to issue,irrelevant the for the of himmerely purpose contradicting by
evidence, if he it,other should to discreditdeny histhereby testi­

Ev.,1 449.mony.” Greenl. sec.
Such an of law inthe as that contained theseexplanation extracts’

from isGreenleaf less and useful than it would ifsatisfactory be the
distinction between the law and the fact of the subject were more
clearly presented.

“In State v. N. H. was148, 149, 154,45 ThereKnapp, considerable
evidence to show thattending was, at the time of therespondent alleged

and, more, been,for the or a manyearslast fifteen had of morerape,
inthan It was evidence that he had taken aordinary strength. barrel

flour rods,of in his hands before him and carried it severalup and
cellar; also,a had,then down several stairs or into that hesteps within

a few carried a barrel of on hisyears, some ten rodssugar shoulder,
;and then it a and hisset down on of one orputtingplatform more
Warren,of his tavern-house in and theFrenchmen out circumstances

which it was One Getchel testified that he wasunder done. present
on and the of flouroccasions,both saw barrel andKnapp carry of

and he was allowed to defendant’sstate, subjecttosugar; exception,
vol. lil 27
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‘ to them Glazier,at seemed One a>witness forcarry easily.’Knapp
thatstate,to toState,íe was allowed defendant’ssubject exception,

he had an encounter or contest with defendantyearsbout fifteen ago
Haverhill,at the in hetown-meeting meeting-housea which describ-

, in which overcame his and himstrengthKnapp pushed (the
aisle of the testi-meeting-house.the Witness alsowitness) through .

fall,had trialthat lifted scales with others the last aupon uponfied he
the amount lift Heway.and stated he was able to in thatstrength,of

man;athat he should call active that heveryalso testified Knapp
dayload wood the and had himcars,seen him assisted onehad upon

state,ofthree cars wood. One Whicher was allowed toin loading
that he had a Knappthe defendant’s scuffle withexception,tosubject

to in he thatago, it,six seven and describe which saidyearssome or
for attoo much him. Witness also stated his own weightwasKnapp

was allowed to as to hisstate,or 170 and showtending165 pounds,
hadmuch lifted a trial of withhow he upon strengthown strength,

state,nine One Eben Swain was allowed toothers, ago.some years
that one last ofagodefendant’s fourthexception, yeartosubject

Mooseliillock,of ina scuffle at the house on thethere was topJuly
andmaking disturbance, beingsome men were that Knapp,which
him,of to of the menon the the house assist oneputcalled by keeper

out of thein the disturbance themaking house, describingengaged
in hemanner which was out.”man, putand the

said,court, overruling these The ofexceptions, testimonyThe —“
ofand as to exhibitionsothers, strength respondentthe inbyGlazier

others, think It iswith we was admissible. true thathis encounters
on those notforth occasions was of exactstrength put capablethe

of a known butmeasurement, raising weight;as in the case it might,
nevertheless, means of of of over-judgingafford better his capacity

as the haveprosecutrix might offered,such resistancecoming espe-
ofand the with hestrength personsthe size whom strug-whencially
testimonysuch would not showcourse,shown. Of respon-wasgled

it tend to show thatmightbut helegitimatelyexact strength,dent’s
than andordinary strength;or more the courtordinarypossessed

that make out either would not be material. farto Howsaynotcould
to inallowed the introduction of suchgo,the should bepartiesback

ofthe discretion the who the cause.”judgeis within triestestimony,
case, in the ofjudge,of that the exercise what is calledIn the trial

to ifallowed the back fifteen anddiscretion, parties go years;judicial
fourteen,to sixteen or noyears, onlythem backgohad allowedhe

toarisen as time.lengthlaw would have the ofproperofquestion
in man,the life of an hisyearsof fifteen active exhi-aDuring period

furnish several thousand issuesmightof or weaknessstrengthbitions
certain sense. of the de-collateral in a But evidencebewouldthat

andrelevant,was not collat-shownstrength, by experiment,fendant’s
itbecause, be rebutted othersense, although might byin theeral, legal

show he could commitkinds, it tended to whetherof variousevidence
oneboreaccused, and, therefore, uponof he wascrime whichthe
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branch of the it he had committed it.question likelywhether was
The general of was matter of law.relevancy that class of evidence
But how far back in his it to forgothe of life was advisablehistory

fact,experimental aof his was of to beknowledge strength question
determined aupon considerations,of some of which are erro­variety
neously given in the books for irrelevantas reasons the exclusion of
or collateral as thisevidence a matter of law. The decision of ques­

was,tion of fact in law,the and technical of the anpeculiar language
“exercise of boundaries,judicial discretion. What the as to dis­are

tance of time and that somelocality, between which shedmay light
theupon issue, and that is to be must oftenuseful,”which too remote

uabe question of for determine,fact who tries the cause tothe judge
“under the circumstances case,”of the and no ruleparticular positive

can be laid down” for the of such question. Wilkins,decision a Crossv.
43 N. H. 332, ; ;118,334­ v. 43 N. H. 125­ Kelsea v.Pomeroy Bailey,
Fletcher, 48 N. 282, 284;H. v. H. 541, 546.T. 48 N.G.Holyoke Railway,

When a trial is likely to be a num-unreasonably by greatprotracted
ber of witnesses or the otherimpeaching sustaining character of wit-
nesses, the evil is ofnot remedied law theby any principle prescribing
exact number. evils of that kind must be avoidedMany necessarily
by the judge fact,as matterdetermining, a of the circumstancesupon
of the case, where the line of reasonableness is. As to the number of

orexperiments on sense,collateral in a certainexperiences many points,
but relevant in the itsense, is in the forlegal nature of the caseimpossible
a limit to be fixed as a of Butmatter law. it does not followthat the law
excludes all of itevidence which cannot ameasure reasonable quantity.

In State v. of the inproof defendant’s exhibited his-Knapp, strength
encounters with other relevant, evidence of thepeople being strength
of those relevant,other was and asAnd,was admitted. hispeople
strength could be shown by the result of his with asstruggles others,
well as hisby a theircertain number of solifting pounds, strength
could be shown of others,the result their with and ofby struggles
these still,others with and so on far itindefinitely.others How would
be to direction,in that of Ofproper go questionwould be a fact.
whatever ofdegree be,remoteness such itevidence would bemight
theoretically relevant,and ifstrictly even worthless.practically

“ Arguments evidence are from effectsupon generally arguments to-
;causes and in as the of of aproportion number causes givenpossible

effect increases, the Itforce of the is diminished. isargument impos-
sible to fix the at soprecise which the becomes weakpoint argument
as not to be worth little haswhyOne reason been done to-noticing.
wards is,fixing such a that isunless evidence it ispoint very strong
not worth towhile either to it or to itsbring objectforward being-
given. Hence, inmany things are evidence whichgiven might per-

be excluded, andhaps many mightare omitted whichthings perhaps
be ingiven J.evidence.” Or. Another reason whyF. Law 307.Stephen
little has is, fact,been fix of law anddone to such a the mixturepoint
the of kind andconfounding degree,remoteness of with remoteness of the
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ofa what can as a questionwant of broad distinction between be settled
factas ofrule,law a and what should be settled aby general question

237.Washburn, Pick.of v. 21the circumstances each case. Standishby
in v.If, on of the Statestrength, Knapp,the defendant’squestion

committed,of uponthe State had his oftenhavingoffered evidence
accused,of was such evidencevarious the crime which hepersons,

ob­in fromkind,would as relevant as free thequitehave been quite
andof in and much morebeing collateral quality, pertinentjection

orthan of his of flourin the a barreldegree, proof carryingmaterial
of his Glaziertavern,or Frenchmen out or pushingsugar, putting

atown-meeting,of a at a ormeeting-house puttingthe aislethrough
mountainman out of house on of Moosehillockdisorderly topa the

evidence, itBut ifon fourth of had been suchJuly. anythe there
offered, evidencewould not because it is understood that suchhave been

evi­is It is sometimes that sucherroneouslyincompetent. supposed
toit seemsis excluded because is collateral. The true reasondence

withoutandbe, bythe ancient English, adoptedexception (established
modern which excludesbydue consideration American authorities)

of character and for the commissiondispositionevidence a prisoner’s
in the isalleged beinga as that indictment on which heof such crime

ex­that, courts who introduced thealthoughand the fact thetried,
crimes, solelythemselves to oftrust evidence otherweighception might

itwhichof or other onquestion strength questionon the physical
would not havetrust Andthey juries. yet, juriesmighfc'becompetent,

H. 211196,in such matters. State v. 37 N.Wentworth,been trusted
oneit held that the commission of other like theis crimes(where

ability”the defendants “had andshowed that the strength'charged,
;in the J. F. Cr.the crime alleged indictment)­ Stephento commit

reconciled;Whether the authorities can or cannot beLaw 308.
orcharacter,evidence of didrelevantexcludingwhether the exception,

nullifythe courts toin inclination ofcompassionatedid not originate
hundredof for onestatute provisions capital punishmenttemporary ”“ commit;men are liable to and whetherdailyactions whichsixtyand

or should the ofshould not be extended from characterthe exception
is notbrutes,of or to case human lifeanythe character wheretomen

Towle, Hubbard,48 N. H. v.57, 65,v.Kingstonstake Wilburat (E.
14,38 Barb. v. 8 Allen303, Scribner v. Todd35 Barb. Kelley, Rowley,

is that the notexception, being sufficiently emphasizedevident51),­—­it
one,and a has much confusionvery peculiar producedanas exception

the idea that the has anto countenance law antipathyseemingby
inknowledge general.experimentalagainst

authorities, to sustain thethe exclusion oftendingThe fewvery5.
orin this are based thecase, authorityhorseof Fletcher’s uponfright

Dorchester,in 6 and396,of decision Collinsv. Cush.thethe reason
In thiscases which rest that case.Massachusetts upontwo other

ifauthorities is much than it would beof such lessweighttheState
inof moreof the werehighway liabilitydoctrines townsour general

is unfor-of than are. TheretheyMassachusettswith thoseharmony
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our­availwe cannotthat,a on thistunately difference, subject,such
reportsMassachusettsof derive from theselves the aid which wegreat

but it hasis decreasing,on other the differencesubjects. Perhaps
189;16 Pick. Shepa­been marked. v. N. Bridgewater,Howardvery ­

;566­12 Allenv.Colerain, ;rdson v. Stanton Springfield,13 Met. 55­
268;Worcester, Mass.; v. 97Boston,Nason v. 14 508­ LutherAllen

Mass.v. 100Hubbardston, 49;v. 100 Gilbert Roxbury,Stone Mass.
Salem,v. 3 Allen; ;185­ Mass. 329­Worcester,v. 102Billings Stickney

Boston, 237; Boston, 14 Allen374; v. 8 Hamilton v.Blodgett Allen
Mass.Nahant, v. 101475; 578;98 Babsonv. Mass.Fogg Rockport,

342; Lowell,; Drake v.Co.,93­ 105 Mass.v. O. C. N. R.Southworth ­&
59; Milford, 5 Allen; v.13 Met. 292­ v. 13Lowell, GrayHixon Day­

; Boston,98­ Jones v. 104 Mass. 75.
States, that, inin suchSo the twodifferent are the views prevailing

an in acases as it that objectthe is held in Massachusettspresent,
horses, is not,frightenof the tohighway outside likelytravelled path,
; v.account, Easton,on that a 2 Allen 552­ Kingsburydefect. v.Keith

266;Dedham, 186;13 Mass. Cookv.Taunton,Allen 97Horton v.
Charlestown,98 Mass. 80.

the in thiscases, rulingThe three to sustainMassachusetts cited
Massachusetts de­case, must be with otherconsidered in connection

couldwhich town havethat,cisions hold on thethe whetherquestion
means,of reasonableremoved certain ice from a usesidewalk theby

removed fromthe show in had beenthat, iceplaintiff'may the vicinity,
(Shea and thatthe sidewalk a the136),with 8 AllenLowell,shovel v.

“of astown may complainedshow that other roadroads thelikewere ” v. 6Lowell,bearing theupon question (Raymondof ordinary care
not as524,Cush. Allen but531, Packard v. 200),New 9Bedford,

of was safe andbearing on the question whether complainedthe road
(Kidderconvenient v. Dunstable, 342).11 Gray

consideration,A few authoritiesverytheofsubstantially disposing
in case,that have thisany rulingconsiderable thetendency to sustain

based,v. is no au­is, that Collins areDorchester, on otherswhich the
tofor establish.thority the exceptional supposedit beendoctrine has

That no no otherhavingcase being theyothers,foundation for andthe
“foundation, all in ques­fall thethey highwaycase,together. In that

tion and forthrough apassed marsh, passableand smoothwas made
side, edgeof at the ofthe width at least thirty-one feet; eachand, on

and the six feet ex­road,along apart,there was a aboutrow of posts
had stand­on each beentending more,side for whichtwenty rods or

ofoneing manyfor theyears. againstThe his chaiseplaintiff drove
so that the post;one uponwheelposts, and lockedpassed outside of

of. Itand this accident was complainedthe injuryoccasion of the
thethat whereplacetwo or theappeared three of the at aboutposts,

The defectoccurred, allegedaccident were broken down or removed.
occurred.the want a accidentwas of at therailing the whereplace

** * * * * onebyThe Sprague,plaintiff provetoproposed
witnessof,before thethat, the ofhappening the complainedaccident
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was overriding road,the same at or same and undernear the place,
similar circumstances, and an similar to the one in ques­that accident
tion occurred, defect,then which andwas caused the sameby alleged
without any or fault on the of witness.” Theneglect judgethepart

“ruled that this the ofevidence was not for prov­competent purpose
ing the defective.” theway The of the decision of questionwhole

“raised by that he,was this: thatruling The oftestimony Sprague,
before the similar in­of ainjury by the receivedcomplained plaintiff,

at orjury, near the on hiswithoutplace, any negligence part,same
was not competent for the that the road was defec­ofpurpose proving

attive the time and in the of It was testi­the injury.place plaintiff’s
mony concerning facts,collateral no legalwhich furnished presumption
as to the in notfacts and the defendants wereprincipal whichdispute,
bound to ;be to v. 21 Pick. 237­prepared Washburn,meet. Standish
2 Stark. Ev., 381 52, 448.et 1 Even aEv.,Greenl. on secs.seq.;
judgment recovered damagesthe defendants forby Sprague against

bysustained him in not be ad­road,reason of a wouldby defect the
missible in inevidence favor of the plaintiff.”

In that' case, a have preventedsufficient on the wouldrailing posts
the plaintiff’s his carriagewheel the with whichgoing outside of post
came in whether,contact. con-was, in theThe'question undisputed
dition of road,the travellersrailing,the absence of such a exposing
to the danger of their outside of and theuponwheels going locking

wasposts, a ordefect. No of theexperienceor plaintiff,experiment
orSprague, theany else,one was to show that postsnecessary were

ofcapable suchrun It does not that ex-being against. anyappear
orperiment on thewould assist of theexperience judgment jurythe

question whether, road,in of the the poststhe conditionundisputed
were likely to run forauthority holdingbe Such a is nocaseagainst.
that the ofof a certain lumberdisputed horse-frightening capacity pile
cannot be shown by experience.

In Aldrich v. 1 couldPelham, it that the case510, was heldGray
benot Dorchester,v. and thatdistinguished consequentlyfrom Collins

the width of a a measurement ofdisputed byroad could not be shown
it made with some othercarriages, byit be shownalthough might
kind Grayof Dunstable, 342,In v. itmeasurement. Kidder 11 was
held, aas settled Pelham,v. Aldrich v.point by Collins Dorchester and
that the disputed width of a shown abycould not be measure-path

of itment made with sleighs.
Dorchester,In v.Collins an not tonecessary provewasexperiment

an fact. In v. Kidder v. Dunstable itundisputed Aldrich Pelham and
was considered settled that aby Collins v. Dorchester factdisputed
could hot be In this of the unsound foun-proved by viewexperiment.
dation of in case,authorities to sustain thisruling theythetending

regardedcannot be as of great weight.
In an action on a for money loaned,note to have beenalleged given

fiction,athe loandefence that the note is a and thebeing forgery
loan,to to make theevidence show want of meanstending the payee’s
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money,ofa borrowerand wasevidence to that thetending show payer
269, 270;255, 268,251,is 31 H.Plumer,admissible. N.Wiggin v.

99,N. H.26Ash,v.Miles, 528;Demeritt v. 22 N. H. 523, Angier
con­verbalA anby express110. On agreed,the whatquestion price

route, theatract, particularto B for certain lumber overdrawingpay
ad­areservicesfor similarotherprices by peopleother topaid people

v. Che­Swainmissible, the case.as ofthebearing upon probabilities
fireset onwas41 N. a buildingH. 232. On the whetherney, question

sparksthatby from evidencesparks locomotiveparticular engines,
v. Cheshirewere from engines may Boycethrown other be competent.

histo treatRailroad, patients43 N. H. A undertakessurgeon627.
him forskill, and,with a in againstreasonable of an actiondegree

treatment, evi­skilful or unskilfulthe ofmalpractice, upon question
of,dence is he was possessedto what of skilldegreeadmissible show

in v. 27words, Sargent,other Leightonto show his surgical ability.
“ pro­N. H. case,460. The defendantAt trial of thatthe second

him, showingasposed byto offer of cases treatedsurgicalevidence
his more thanskill. a little twoBut occurredhavingthese cases

case, eightandafter the time of the treatment of the plaintiff’s3rears
therefore,or suit, court,ten themonths after of thisthe commencement

ofrejected the to the exclusionevidence.” an takenUpon exception
“ to bothat evidence, the this: The evidence proposeddecision was

defendant, as show­given of incases treated thesurgery byactually
ing his yearstwoskill, was The cases occurredproperly rejected.

as theafter the in if as skilfuland,case he thenquestion, even were
rule of he was solaw thatit would not showrequires, legitimately
skilled Skill,at the date of act of in this case.complained possessedthe

notof,two doesyears to of the actsubsequently the time complained
admittinga its ofpresuppose like of skill at date.” Thedegree question

fact.the oftime,evidence on the and aturned of waspoint question
We hashave attentioncarefully examined such authorities as our

v.to,called of of are Hubbardbeen some the most whichimportant
on theConcord,35 N. H. 52 of otherevidence people slipping(where

andice v. Dorchesterof, was, on the of Collinscomplained authority
Pelham, sittingAldrich v. held of the twoby judgesoneincompetent

in the his owncase, yieldingthe who delivered the judgmentjudge
in defer­opinion division,to andavoid the of anconsequence equal

thoroughlyence to nothis wasbysenior whom the pointassociate “ otherexamined, byand where their attention was chiefly occupied
506;Co.,;more 39 Me.v. A. K. R.important question­ Hubbard”)­ H­&
591;Co., Lincoln,ill v. 32 Vt.438;P. R. Me. Kent v.R. 55&

631;; Bai­Walker v. 39 v. 27 Conn.Vt. 246­ House Metcalf,Westfield,
57;581, 584;v. 33 Conn.ley Trumbull, Hartford,31 Conn. Calkins v.

v. v. 52Co., ;The M. R. R. 1 Kortright,L. C. P. 303­ ShermanCrafter
267; ; toGiles,Barb. T. H. J. 260­ and have comeAssociationv. 33 N.

onthe theconclusion in this the of the evidencethat, case, exclusion
ground be sustained.of its as a of cannotlaw,matterincompetency

set aside.Verdict


