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* McDuffee Thev. Portland & Rochester Railroad.

At law, carrier,common it is the duty of a common in ofthe performance
his public service of not make or undue ortransportation, to give any
unreasonable or to in favor andpreference anyor ofadvantage person,
not to to undue or or dis-subject any person unreasonableany prejudice

terms, facilities,in accommodations; and suchadvantage, respect to or
carrier is liable for the caused a violation of thisdamage by duty.

This general rule of Gen.the commonlaw is and confirmedbyapproved
Stats., ch. 149.

lies, State,An inaction dis-this for caused an unreasonablebydamage
in Maine in violation of the of that onlaw Statecrimination'practised

this subject.

Case, by Rail-Daniel McDuffee Portland & Rochesteragainst the
road, for not terms, facilities,the and accommoda-furnishing plaintiff

fortions his road,business on the Roches-express defendants’ between
II.,N.ter, and Portland, Me., furnishedreasonably equal to those by

tothe defendants the Eastern Express Company.
The defendants demurred to declaration.the

K.C. Sanborn and for the defendants.Small,

first brief.

The should defendant roaddemurrer be sustained. The being nearly
all in of Maine,the State this court has not to hear thejurisdiction
case. The writ that the did business over thealleges expressplaintiff

Railroad,Poi'tland & inRochester and Newowned- operated Hamp-
shire. The intermediate in the ofstations are State Maine. This

Maine,court cannot find if onlyin State of butdamages, any, the in
New roadwhere the is owned and asHampshire, operated alleged.

The asplaintiff, an cannot recover in this action.expressman, The
-that,sets forth in his writ in whichplaintiff the time he claimsduring

andwas an and had used accustomeddamages, he beenexpressman,
to of mer-calling carryingthe and business anpursue expressman,
chandise, and andbundles, moneys,packages, messages, doingfreight,

and onerrands such other as is doneusually by expressmenbusiness
said Portland,railroad from to and to andsaid Rochester said from

Rochester;stations Portland and said andintermediate between said
that the saiddefendants and refused to furnish to theneglected plain-
tiff and interms,' facilities,reasonable and accommodations hisequal

* term, 14,Decided Aug.at the 1873.(adjourned)August
Reporter.
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in severalthe;said isthat thebusinessexpress plaintiff described
onlymanner, damagesclaimingin similar allother counts like or —in

that the Easternallegesas furtheran And the plaintiffexpressman.
onbusinessin the expressExpress corporation engagedCompany,—a

terms,bettersaid as saidrailroad, on same route plaintiff,the —had
heand that paidfacilities, than said plaintiff,theand accommodations

said busi­hisper expressto sum for doingthe a larger daydefendants
saidfor theirness than said paidthe Eastern Express Company

express business.
dam-The to recoveraction is based and he claimsupon,plaintiff’s
Sec-anunder, 2, ch. 149 the asages Stats., expressman.sec. of Gen.

Those sec-tions 1 and 2 of said must be construed together.chapter
and alltions to allterms,are in their andgeneral passengersapply

toto do notfreight They express-rates berequiring applyposted.
bundles,men. ofdo of pricenot the theThey contemplate posting

articlesand otherletters,packages, messages, moneys,newspapers,
andrailroad, generallya but tousually over only passengersexpressed
Theto ofmentionfreight generally. expressmen.make noThey

Thatthat statute.claims as underplaintiff rightsspecial expressman
chargesfreights regulatingstatute has no connection withregulating

of express business.
action the ratesThe in and in cause ofwrit combines one count one

for of mer-transportationthe of and for thetransportation persons
&c., shouldchandise, whileletters, moneys, theymessages,packages,

not affordingbe This is to forseparate. damagesaction not recover
for either thethe same terms and facilities for the per-transportation

notcombined,sons or statute doesthe but for both which thefreight,
2, 149,authorize. 1 The court cannot.tellSecs. and ch. Gen. Stats.

claims,for of the per-the whether for theplaintiff transportationwhat
son, combined, sepa-or claim is for should beThe both andfreight.

a rightrate. This is fatal. The togives aggrievedstatute the party
&c.,terms, forof action in notcase railroad does afford thethe same

; it doesbutthe of or the of such partytransportation persons, freight
the usualnot to writ whatThe does not set forthexpressmen.apply

were,rates were to thenor what rates charged plaintiff.
can becontractcorrect,If no specialthe of the beposition plaintiff

bundles, messages,made for the of ortransportation persons packages,
indictmentletters, and tomoneys, subjectwithout the railroad being

half fare are liableand Railroads atcarrythatdamages. clergymen
to indictment and the construction ofdamages by the-plaintiff.

tois an sec-4 of of the General Statutes exceptionSection 149chapter
any express-2 of Railroads cantions 1 and the same chapter. prevent

roads; of full fare forman from over their unless onpassing payment
is, if,himself and ofany having charge expresses,other persons —that

only byfare,full with their businesstheynot the pass expresspaying
to make; railroads are not boundand thecontract with the railroad

Onetheir roads.all goingthe contracts alike for overexpressmen
ofamounta largeof car room and carrya amountlargemay require
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express matter, while another ofbut a small amount carmay require
room and carry a small matter;amount of and the railroadsexpress

cancertainly have power matters,to such and them-regulate protect
selves. The statute does not anwhat ex-accommodationsprovide

have.pressman may that anThere is no in the statuteprovision
expressman may have withequal terms, facilities, and accommodations
other or withexpressmen, other It contract.wholly byispersons.

4,Sec. 149,cli. Gen. Stats. 3Section 149 aof fixeschapter penalty
by indictment, and an action of theoffending againstfordamages

ofprovisions section 2 of in within thesame chapter, comingcases
ofprovisions section 2. is sectionThere no or underpenalty damage

4 of said chapter.
The plaintiff should forhave in his writ what the rates werealleged

the of chargean in and whattransportation ofexpressman expresses,
the rates were for the of anthe astransportation expressmanplaintiff,
in ofcharge ; also,over road rates wereexpresses their -and what the
for the bundles,transportation of mes-moneys,packages, newspapers,
sages, andletters, such other usually byarticles as are expressed per-
sons ofhaving and didcharge that said defendants notexpresses, the

forcarry the plaintiff to said Lawrenceaccording rates. Manchester
Fisk,Railroad v. 33 established,N. H. 306. berates maySpecial

•“ 5,among other things, 149,for ch.organized Sec.companies.”
Gen. ;Stats. The Eastern an organized companyisExpress Company
the isplaintiff alleges mayit an Suchexpress company. company

“over thepass defendant road at shallrates. The conductorsspecial
collect 6, 149, is,thepromptly fares so ch.established ”—sec. —that
as established 2 not re-by section of said Conductors arechapter.

toquired collect thatfares of showingexpressmen, conclusively
expressmen are not the stat-governed 2,sectionby governed by—not
ute to and such con-applicable butpassengers freight generally, by

astract may be made a railroad withby any expressman.
Conductors or other officers of railroads do not violate any provision

of the statute relative to fares expressmen.not fares ofby collecting
7,Sec. ch. 149. Expressmen are not liable for not establishedpaying

8,fares —sec. same is, byfares established sectionchapter, the—that
of2 same chapter.
If over-expressmen the road then the railroadpass as passengers,

would be for theresponsible safe of &c.—sec.baggage,transportation
11, same It is ina uniform of all railroads thischapter. practice

fact,State to make inis,contracts with It aspecial expressmen.
andregulation, bycome the themight adoptedunder same principles

Groold,court in Hilliard v. N. notH. does deny34 230. The plaintiff
but that he had of him-sufficient accommodation for the transportation

&c.,self, servants, and bundles, moneys,express messages,packages,
that himself, servant,nor the defendants a orever to carryrefused

accommodations,bundles.express The does notplaintiff whatallege
if there inany, Companywere the car used the Easternby Express

orother different from wholethat used the Theby chapterplaintiff.
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'li’ththat of angoes conclusively expressmanto show the business
andrailroads every expressman,is contract with each andby special

tonot in relating passen-manner the statutesany governed generalby
andgers freight.

SECOND BRIEF.

is an express-whocase,The action is for not furnishing the plaintiff',
fromroadman, and in that defendants’business over theengaged
withstations,Portland,N.Rochester, H., Maine,to and intermediate
him-ofthe same facilities and transportationaccommodations for the

thetoself, his furnishedand asagents, servants, matter, theyexpress
ThereEastern road.a on saidlike businessExpress Company, doing

firstTheare four in count.writ,counts the and newoneoriginal
in Newcount that the defendant andalleges railroad, operatedowned

merchandise,was andHampshire, inengaged carrying passengers
rail-and in bysuch transactedother as istransacting usuallybusiness

inter-roads, Maine, andto and from inRochester,said and Portland
and1872,stations; and February!,mediate that onwas,the plaintiff

road,to of on saidwrit,date an businessexpressman, doing express
road rea-between said saidand fromlaw entitled to havepoints, by

and the trans-terms,sonable forequal andfacilities, accommodations
merchandise,himself,of and expressportation servants,his agents,

suchfurnishroad;matter over said did notbut that the defendants
furnishterms, facilities, didand andaccommodations to the plaintiff,

thanthem to the rateothers,Eastern at a lessandExpress Company
to the for likeplaintiff transportation.

The second road andcount defendantsets out of thethe business
road, of theof the and the rightsthe andplaintiff, of theobligations

defend-count,the as in that thesame the firstplaintiff, alleges—and
ants, business,in hisandcombining to theintending injure plaintiff

terms,and suchrefused to haveneglected to the plaintiffpermit
facilities, the&c., transporta-and fortocompelled occupy,the plaintiff'

carhimself, &c.,tion of aservants, &c., merchandise, baggageand
ofroad,said with baggageon which was encumberedinconveniently

otherwise;and said Easternall timeand that thatpassengers during
road, wassaida onExpress doing like businessCompany, corporation

&c.,furnished with transportation,terms and forreasonable facilities
road,on said at a less than thebythatprice plaintiff'.paid

theand ofThe third count sets out’ ofthe business the defendant.road
wasthecount,the same as the first and that plaintiffplaintiff alleges

facilities, to those&c., equalto andentitled have terms andreasonable
overbusinesssaid toby expressdefendantsgranted any party doing

to theroute; &c.,that defendants,said the fraudulently, pretended
defend-thesaid were payingEastern Express Companyplaintiff .that
matterexpressants of servants andday forper transportation16.39

for likethe sameand tosame,on induced thethereby plaintiff pay
did notsaid companybetween the samefreights yet expresspoints;
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in /act more than so the averspay day,centsfifty per plaintiff—and
chat theby fraudulent cheated and deceivedthe defendantspretence

furnish to reasonableplaintiff and did not the plaintiff'(amendment),
himself,and ser-ofequal terms, &c., agents,for the transportation

vants, and the statutes of Hampshireas New&c.,merchandise, by
required.

sameThe fourth of defendants overcount sets out the business the
route, count,and in firstas thethe business of the plaintiff, —and

law to to thealleges plain-that were required by grantthe defendants
himself,facilities,tiff for of&c.,reasonable and transportationequal

business;&c., in his said butmerchandise, said road&c., expressover
that saidthe and with Easterndefendants, confederatingconspiring

un-andid maketo theExpress injure, knowinglyCompany plaintiff,
where-lawful and with said Eastern Express Company,bargaincorrupt

in the said to said the exclu-agreed give express companydefendants
railroad, inAnd,&c.sive business on saidofprivilege doing express

thebargain, pre-said fraudulent and defendantspursuance corruptof
$6.39tended were the defendantsthat said company payingexpress

thesaid&c., byfor and fraudulentper day pretencetransportation,
$6.39 forof the day transporta-have exacted plaintiff perdefendants

con-; said andtion, and,&c. of corrupt bargainin further pursuance
theand tospiracy, grant plain-the have refusedneglecteddefendants

lawtiff which wasterms, &c., bythe to heequalreasonable and
and,saidentitled, nor those inexpress company;toequal granted

and forbid thebargainfurther conspiracy,of saidpursuance corrupt
road, thoughover saidto his ofplaintiff expressmanexercise business

terms, &c., to pay,the and was readysaidplaintiff equaldemanded
;and and thereforand ratesequal chargesoffered to all reasonablepay,

or willing,was readybut this that the plaintiffdoes not allegecount
did.Eastern Express Companyor offered to same terms that thethepay

1,defendants, Dover,at said FebruaryThe new count that thealleges
writ, railroad, in thea1872, operatedand date of the weresince to the

allbound toState of and were legally transport per-New Hampshire,
road, at the samestations on saidsons andbetween the same points

ofthe statute of the Staterates, byand and boundfare were legally
of be-freightlikeNew to andtransport carry descriptionsHampshire

for and at theroad,of and on saidtween the and stationssame points
andrates; all with reasonablesame and and to furnish personsprices

offacilities,terms, and for the transportationaccommodationsequal
&c., the statute—to terms ofthemselves, thesubstantially according

counts; andas in the otherand sets out the of thebusiness plaintiff
<fcc.,equal,and and requestedthat the was entitled to neededplaintiff

andhis ser-facilities, &c., agentsof himself andfor transportation
&c., as werevants, <fce., moneys,and bundles, messages,packages,

for like de-furnished and all other personsthe defendants toby any
did notdefendants&c.,of therequested,scription freight, yet, though

servants, &c., andhisfurnish to thesuch accommodations plaintiff,
Company,did furnish the Easternmatter, Expressbut toexpress
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Rochester,a station at and with thehaving doing plaintifflike business
road, &c.,over said thefacilities, furnishedgreater plaintiff.than they

I. at allega-This is bad 1. There is nodeclaration common law.
notcarriers;tion in andwrit that the defendants werethe common

carriers, had a their customers.being they rightcommon to select
carriers,2. If stillit that thewere defendants commonalleged were

the is,bad: in writdeclaration would be the count theofpoint every
that didthe not his mattercarrydefendants the andplaintiff express

;didupon theythe terms-that forsame the Eastern Express Company
but railroad, carrier,a a common goodsas is not toobliged transport
and atfor all the Railroadmerchandise same rate.persons Fitchburg

Go.,Go. ; &Grayv. 393 Oxladev. 40 Law Eq.12 N. F.Gage, Railway
234; 231;Go., v.Ransome v. F. Go. 38 L. & BaxendaleRailway Eq.

;& B.Fastern O. 4 O. S. FlhinsGo., Dig.63—14 U. 85Railway (N S.)
v. 275; 356;123,23 N. H. A. & A.Railroad, 124,on secs.Corp.

546; ;3Story 508, 549,Olcottv. N. on note4 H. Bailm., secs.Banfill,
Railroad, 89-91; 95,H. 2 RailwaysMoses v. 24 N. sec. 7.onRedf.

anyis allegation duty byThere no of the defendantsimposed upon
their is,limit at that thecharter. The common lawonly compensation

sincereasonable,demanded shall be uniformity,does not imply—which
a common for one than reasonablecarrycarrier for less amay party

without himself for other atcompensation, subjecting to carry persons
the same rates. Authorities before cited.

The case in 188 no to hold that thegoes57 Maine thanfurther
;and and is nocarrier cannot make therechargesunjust extravagant

in wereallegation the writ that the terms the defendantsdemanded by
se the termsor but withper unjust only as comparedsounreasonable/

and facilities The Englishafforded to the Eastern Company.Express
statutes,cases whenare based but littleveryand aid usUponspecial can

hold thatthey the must be equal.rates
II. The declaration under the Newis bad statute Hampshire.of

andIt is that ownedis railroadalleged the defendant railroad a
andin ofState, passengersthis inoperated engagedand the carriage

Strafford, H.,N.inmerchandise to and ofcountyfrom Rochester the
Maine,to the intermediatePortland in and fromthe of andState to

thatfindsRochester; the casestations between said Portland and and
Maine,insaid which isroad is about offifty-two long,miles milesfifty

and noticejudicialtakethe remainder in this State. The willcourt
;of Maineof the linefact,the that the Rochester totown of extends

throughand no allegation passesthere is or that railroadsaidpretence
thator norRochester,into other town in New thanany Hampshire

there is in thisany intermediate station State.
law, and forcebyin ofThis existscorporation only contemplation

can have;of to corporationlaw and when ceases theoperate,the law
and cannotcreation,itsno It the ofplaceexistence. must dwell in

63. The action2 Redf. Railroadsto another onmigrate sovereignty.
aState, corporationis is againstbased a of this andstatuteupon

nor its charterstatute,in Neither ourcreated law this State.by



436 v. RAILROAD.McDUFFEE [Strafford,

here,obtained can give to author-this territorialcorporation any extra
ity. They can have no No action,force State line. there-beyond the
fore, can lie &c.,ourunder for not tostatute thetransporting plaintiff,
Portland Maine,in State ofthe or to from station notanyor which is
in this State. The writ wasalleges corporationthat the defendant

inengaged from station other stationscarrying one topassengers
named, and not from one station to betweenintermediateany point

;stations and in Newthere no intermediate stationbeing Hampshire,
existjbetween and Portland,Rochester in to or exist-the writalleged

ining fact, which,is from underthere no station to orintermediate
statute,our the to thecarrydefendants could be or requiredcompelled

butplaintiff. line,could be him to the StateThey to carryrequired
farther;no and for not Thethat has and claim.he not sued does

torightof railroadchartering these with thethemcorporations, clothing
take use,for which shallprivate their and tlie rulesproperty prescribing
govern acts onthem, are of onlywhich can be exercisedsovereignty
the ;of the' 1 onterritory State 2 339 Redf.them. Kentenacting

245,Railways 246.
But the andplaintiff claims of Mainethat he can statutescouple the

New Hampshire together, and so heClearlysustain his declaration.
cannot as to the last counts,two based uponfor these are expressly
our statute. But how do incourt such statutethe know there is any

as theMaine ? nor countedplaintiff it, uponclaims He has not stated
it, nor in statute ofinserted it his If thewrit. he would rely upon
Maine, *216; PL,must and PI. GouldOhittyit. 1plead.he prove

Walker,3, ; ;cli. sec. 16 v.Laws;PLStephen *347 Confl. WatsonStory
H. 471;23 N. 84; v.Pearsall v. 2 Mass.Dioight, Ferguson Clifford,
H.37 N. 87.

III. Section 2 149, Stats.,of toGen. does notchapter apply express-
men. Its terms are broad “Allenough to cover expressmen. persons
shall have of&c.,-forreasonable and terms, theequal transportation
themselves, their andagents, &c., and of merchandise property;”any
but section 4 allows andrailroads to in of mailschargepermit pei’sons

to over theexpresses pass free. Mails and areexpresses put upon
;same and Iffooting neither in section 2. that sectionare embraced

to the it The rail-applies goods, does not to the expressman.apply
free;road may allow an they mayto but of courseexpressman go

him half or In and thecharge freightwhole fare. this case the person
are twocoupled and terms of the combinedtogether, the transporting

allegedare to higherbe than the Com-Expressthose Easterncharged
allowsThey The fact that the railroad somepany. lawfully may be.

to forgo less than another.party rates,the usual does not give party
who the usual action,rates a of for he is notpays aggrieved. Theright

road,railroad on themight let Eastern freelegally gothe expressman
and might an the usual ratelegally charge the plaintiff, expressman,

then,himself, ;for and both the usual rates forcharge goodstheir
although the combined for the and would behischarge plaintiff goods

thangreater forthat and noyetthe Eastern hisexpressman goods,
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that thballegingaction that the plaintiff,would lie. So we submit
that thebythan paidand is greatercombined for himself goodscharge

for thehow much was chargedEastern statingbut notexpressman,
defendantsaction, not theman, anyand does givediscloses no ofright

to meet.theyinformation as the areto claim
towillingnessIV. do not aver anyand counts payThe second third

a sum, the transportation.forreasonable, or any
V. in writ that the was notno the plaintiffThere is allegation

with the public gener-allowed terms&c., equalupontransportation,
in the sameof or busi-ally, freight engagedthe classcarrying same

orhimself,ness were unreason-with or that the usual terms unjust
withable;, did not have terms theequaland the thatallegation, he

that notEastern to show he was afforded thenot tenddoesexpress,
entitled, and,lawbywhich he was there-equal terms and facilities to

Qo.Railroadfore, of action. v.Fitchburgshows no or rightdamage
12 399.GrayGray,

of aVI. bemaythatposition, corporation guilty conspiracyThe a
476,with 1 Sharswood’s Blackstoneto is unsound.cheat,intent note

11; 20State v. Me. 41.Qo.,Great Works
VII. the made theThe that defendantsallegation corrupt bargain

set the Easterncount, Expressforth in fourth ex-giving Companythe
railroad,clusive must be with thethe construed otheroverprivileges

count; and the shows that the real griev-of that whole countlanguage
is, hadance of that the Eastern better termscomplained company

however,than is in ofNo made this allegationthe plaintiff. point,
itin and was in-bargain argument,thecorrupt plaintiff’s probably

serted by of embellishment.only way

theHobbs,and Frank for plaintiff.GafneyWorcester &

FIRST BRIEF.

2,is sectionThe defendants the suit foundedsay upon 149,chapter
is,Stats.; the that theof suit defendantsGen. and the furnishedgist

than thefacilitiesgreaterthe Eastern forplaintiffExpress Company
kind "and amountof like over thefreightsofthe sametransportation

that section does not admitits The of oflanguageof road.parts any
must alike foris, payAll that theirpersons,doubt. freights.parties,

Stats., does not sectionGen. effect 2.149,Section Section4, chapter
merchandise,freighted,articles &c.2 to tariff on the Sectionrelates
givento be tobut to Itpersons.4 relates not to freights, passes pro-

roads ofgo State,free over the thismayvides that certain butpersons
have theirnot, means, topersonsallow such merchandisebydoes any

4,. aothers. sectionBythanfree, stockholder,or at’ less rat'escarried
;the road without payingover fare butmayto a meeting,going pass

hold that he would have the rightdo think the court would tonotwe
merchandise, goor other overa with corn oncar, anyhave loaded free

”“ “theto fare of the4 relatesthe train. Section person,”—same
” ““ otherto or property.”not merchandise



McDUFFEE v. RAILROAD. [Strafford,

4Section agives railroad toriglitthe confer a favor certainupon
Yetclasses. we might contend, case,well were it requisite to this that

individuals,all in a given class, must ; is,be treated that thisalike
when in ofcharge mustplaintiff, express matter, receive the same con-
ascessions are togranted or inany express ofcompany party charge

contract,matter. Aexpress giving an on aexpress company passen-
train rightsexclusive andger is both andprivileges, illegal absolutely

Q.33, ;void. See onRedf. Railroads 5sec. v. Jfi.Rail-W.Sandford £
Co.,24road Pa. St. 378. The statute this islast case restedupon.which

own,oursimilar to in substance. in inPersons, charge mails,of are
the same withcategory willexpress companies: but the court hold that

rates,agenta mail has a toright hishave at less thanfreights other
? such mail apersons Suppose has of coal Portlandagent cargo from

railroad,to Rochester : can the under section haul it at a4, less rate
it haulthan would the same for the Can such haveplaintiff? agent

mails, or anythe himfrieght tobelonging or,carried free?personally,
it ais the railroadgiven to allow insimply power the toagent, person,
free ? There is no thisgo obscurity, upon as to inpoint, persons charge
mails;of but in of inpersons charge matter stand theexpress same

and inare included the same andposition, phrase, section, chapter.
of theAll conferred in 4special powers section toare antagonistic the

general terms,that citizen shallgreat principle, every enjoy, equalupon
of everybenefits public corporationthe whose franchise was demanded

;and forcreated the use of the andby all to thispublic exceptions doc-
totrine are be construed Lim.strictly. Cooley 393-397,on Const.

2, 149, Stats.,inclusive. Section Gen.chapter the matter ofregulates
“and, the of “rates” forfreight, upon question andmerchandise

is 4,not affected byother section sameproperty,” chapter.
are,section 2The words of shall have andpersons reasonable—“All* * * * * *terms, facilities, &c., for theequal oftransportation

“and othermerchandise Theany rates shall be theproperty.” same
** * ”—for like ofdescriptions freight between samethe. points;”“ “far asis,that so the rates for of andfreight othermerchandise” ”“ “as from the ofcontradistinguished fareproperty,” arepersons

concerned, all aré to be treatedpersons alike, under similar condi-
”“; makes notions it difference whether anthe beperson express—and

individual,or an like this and they are to fur-company, plaintiff, be”“ “allwith reasonable and withnished &c.equal facilities,” That
railwaystatute theis, requires“the to for allcompany carry who-
theyand terms': have noequal right to increaseduponapply, impose

carriers who send by theexpress freight trains,prices upon company’s
made of smallin directed to differentaggregate quantities, up parcels

Redf. 33,2 on Railroads sec. 5, v. Gfrandcitingpersons.” Pickford
10 &M. W. 399. ThatCo., is,Junction the railroads areRailway legally

carriers thebound all same treatment and facilities andto'give express
”“to other allparties,as are because must forgiven they earlyrates

terms, and hence cannot andiscriminate“equal” against expresson
insuch carrier stands ascarrier, anyfor sameexpress position.the
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discriminate againstrailroad cannotand,,other theparty, pari passu,
carrier less prices.other by suchparties expressgiving “ into pass personsrailroad4, powerThe reason section thegiving

“fare,” wasofof mails withoutcharge paymentand expresses”
isthe railroadis,enacted of suchthat, expresses,by talcing charge

isand saved thatafter thelooking freight,relieved of the ofobligation
expense.

ina railroad the Stateis operatedtheFinally, corporationdefendant
demurrer,byof theMaine, as declaration and admittedtheappears by

Stats, Maine, isof bound51, 465, Rev.and, 79,under section chapter p.
“ to allto and accommodationsfurnish and facilitiesequalreasonable

themselves,for ofbusiness,inpersons transportationengaged express
ofservants, for use eithermerchandise, and other theagents, property

at of junctionand for exchanges pointsanddepots, buildings, grounds,
* **roads, and shall to the aggrieved partywith other be liable

in an is transitory,action on for The action itselfdamages.”the case
hasState,and be service been mademay tried in provided legal’any

made, andin the at bar lias beenupon the defendants. Such service case
statute, action of casethe defendants The thegivinghave appeared.

for thisand, therefore, jurisdic-is courts ofdamages, not thepenal;
tion will him virtuebythe to ofenforce the ofright plaintiff accruing

defendants,of theMaine, bythe statute the incurredalthough penalty
indictment, notMaine,under to be couldbythe-statutes of enforced be

indictment, course,enforced an in this ofby indictment State. The
Maine,must and the Inbe instituted in in county. transitoryproper

civil offor and not to recoveractions, recovery damages penalties,the
it is laws of of action ac-immaterial the what State the rightunder
crues, court,a Has in itquestion is,to The the whichonlyplaintiff.
is ofsought to of theright action, jurisdictionenforce the acquired

?party
The ofstatutes and New declare theof Maine simplyHampshire

common is in Newrelative to This decidedlaw common carriers.
InCo.,CentralRailroad 57 Me. 188. thisEngland Co.v. MaineExpress

case, courtthe construction the is the ofby supremeof statute settled
Maine, and of the and must this courtfixes the rights governparties,
as to in atthe to to that the case bar.givenconstruction be statute

62,This is in 2 Redf. R. R. and the arecase contained Cases court re-
vol.,in thatJ.,ferred to and citations ofthe comments pp.Redfield,

70, 71, ; itand inrequisiteand the court will not deempresume72 we
this to of Newcase the last case cited. The statutego beyond Hamp-
shire is in same assubstance the that in Maine.

BRIEF.SECOND

It is not to that are car-necessary allege the defendants common
riers. vi areTheyRailroads are common ex termini. createdcarriers
for the and andsole and ofexpress purpose carrying goods passengers,
are Boston Maine Rail-law carriers of Mosesv.by goods.common $•
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90; 4, 1;N. cli.road, Stats., 145,24 H. Gen. 3, 5; 146,secs-. sec.cli.
2; P. &149, 1, Laws,secs. Charter of R. Railroad,ch. Pamphlet

1866, A is a carrier,'unless3342. commonrailway company exemptp.
Co.,Palmer v. 10by special provision.some Grand Junction Railway

;M. & W. 399 Parker v. Great Western 8 L. &Co., Eq.Eng.Railway
426.

declaration,- theeveryIn count of the defendants are either expressly,
“counts,to precedingor reference described in theby as engaged

of andcarrying passengers merchandise,business and in transac-the
is railroads,”such other business astion of usually bytransacted

is awhich correct definition oflegal common Man-phrase carriers.
v. Fisk,Lawrence Railroad N.chester 33 H. v.297; Bretherton

54;B. v. 8Wood,3 B. & Possi A. & E.Shipton, 963.
in no count in the writThe claims thatplaintiff the was'company
the oncarrybound to merchandise itplaintiff’s the same terms that

ofdid merchandise the Easternthe doesExpress but heCompany;
that the defendants shouldclaim atperform services for eachequal

prices.equal
the words used in the declarationAlthough are as thosethe same

“statute, viz.,in the New Hampshireused all shall havepersons
facilities,terms,and andequalreasonable accommodations for the

themselves,of their agents, and servants,” &c.,transportation yet
orthis is no differentgreater obligation imposesthan the common law

common carriers.asthemupon
not toobligedAlthough transport goods and allmerchandise for

rate,at same without regardthe to the of orquantity goodspersons
travelled, railroads are toobliged dealdistance with allequally persons

business; is,in same thatthe shall notthey more favor-engaged carry
than forone anotherfor inably person person the sameengaged

business.
of whichMaine, under the action,The statute Ex-England—New
v. Maine Central Railroad, Me.,57 decided, is,Companypress —was“ and allall persons engaged business,in theexpressmen,that express

terms,and equalhave reasonable facilities, andshall accommodations
themselves,of their servants,and oftransportation agents,the andfor

and other property, upon anymerchandise railroad andownedany
&c.;State,”the see statute aswithin cited court inby theoperated

statute was thebyThis held ofcase. court Maine tosupremethat be
than the duty imposed uponmore railroadsnothing by the common

bywas thesame view taken court inThe in San-Pennsylvania,law.
24 Pa. St. 378.v. Railroad the ofThere charter theCompany,ford “therequired to incompany incompanyrailroad the ordertransport,

all wares,goods, minerals,were andthey requested, merchan-which
articles which shallother have beendise, and at the com-deposited

or said road,convenient to so that anddepots, equal impartialpany’s
to all ofdone owners Itshall be &c. was heldproperty,” byjustice

duty bythat this the charterimposed was merely declaratorycourtthe
and that theall similar inlaw, statutes andprovisionsof the common
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incharters, merely declaratoryIn this and arecountryboth England,
onof the case inSee, also,law. Redfield’s commentsthe common

70,Me., 62, 71,2 CasesRedf. 72.Railway
officers,Railroads, carriers,common are public havingbeing quasi

public and must all andduties to deal withperform, justly equally.
not atrequiredThe carriers commonsaydefendants that common were

terms,law on equalto services for their customers butequalperform
that a sum for their services.only chargeshould reasonablethey The

Itwould not be reasonable unless it would notcharge equal.was be
carriers, in their duties to thereasonable for common performing pub-

lic, for one at ato be allowed to the same service differentperform
from the defendants claimthat to another. Whenprice charged that

a common can in to theonlycarrier be restricted respect reasonable-
suit his whim forness of his and his tocharge, may vary price the

him,bysame lie ignores entirely publicservices charac-performed the
“ter of his hire no more than achargeduties. The must be reason-

notable to and morecarrier, consequentlyremuneration the to one
than v.for same Grandto another the service.” JunctionPickford

Co., ;39910 M. & Parker v. GreatW. WesternRailway Railway Co.,
8 L. & 426.Eng.. Eq.

If ofchargereasonableness of without the isquality charge the
only carriers,in toduty requiredhis of the commonpricesrespect his
duties in this allhardly anydiffer at from those of otherregard bailee
for ahas no to granthire. The common carrier toright monopoly one
of his him to liecustomers freeby allowing wherepass charges others
for transportation.

The is sufficient underdeclaration the statute of New Hampshire.
The defendants the declaration theobject because sets forth road as

in ofthe business andengaged carrying merchandisepassengers to
and from and willRochester, that the courtsay judicialtake notice

a State,that Rochester is town on the boundary of the and will there-
hold that the notfore declaration does set forth that the wrong was

fine,done in this State. This is too in a mathematical point, to
amount to a Asserious the case finds thatobjection. the railroad

withindefendant runs two miles this andState, allegationsince the is
State,that the road is in this the demurrer cannot haveoperated any

force.
No reasonable mind would that the intended tosuppose plaintiff' say

that the railroad runs tomerely the thread line of the Salmon Falls
river, which States,the after the inseparates especially statement the
declaration that the road was in this State. It would beoperated a

forced construction to thevery say allegationthat means said railroad
is in to andengaged easterlybusiness from the precise boundary line
of Rochester, and to from the westerly boundary line ofpreciseand
Portland. intent,The in is to athis certain commonrespectpleading

that,and it is not to state besides the station atnecessary Rochester
there is another station in this State at Eastvillage, Rochester.

ifPersonal contracts the debtormay be enforced courts theby be
VOL. lii. 29
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and the contractalien,'the he be anjurisdiction,found within though
of Unionin a But the different States theforeign country.be made

y. Mass.countries to Barr ell 15Benjamin,are not each other.foreign
354.

ter-for committed theSo, also, may beyondactions be tortsbrought
but withinof the court where the suit is brought,ritorial jurisdiction

or be aliens.that another State bothcounty, although mayof parties
;1, 340C.,in Smith’s L. vol.161, p.t. citedFabrigas, CowperMostyn

y. ;354; 325Bull,lb Mass. Smith 17 Wend.Barrell v. Benjamin,
y.124;Lawrence 13Railroad, Langleyv. Manchester GrayMcOluer

Railroad, 10 103.GrayBoston MaineS¡-
in the case ofIn courts have even exercised jurisdictionEngland,

ofLabrador, Scotia,in in the gistestate situate also Novatorts to real
Fabri-course local. Lord in v.Mansfield,the action ofbeing Mostyn

ante.gas,
as for that a statuteholdingis much reasoncertainly quiteThere
force, for rules of theterritorial as that theholdingshall have extra

territorial force. But it is well settledcommon law have extrashall
law, in carriers,of the common reference to commonthat the rules
in arid to those engagedto vessels tradeengaged foreignequallyapply

599;2 Bailments,Kent on secs. 497-Storyin internal navigation.
79; 3501; Carriers, 88, Brace,sec. Barber v.on Common p.Angelí

Grant, 19; Shaw,v. Conn. See Chief JusticeConn. 487.Williams
v. 11 Pick. 42.in Hastings Pepper,

our afford that theBut the statutes of State the evidencestrongest
and courts do claim and exercise control over railroad corpo-legislature

2,the line of The ch.the State. sectionrations, beyond veryeven (sec.
was this view.149, brought,on which this action supportsGen. Stats.)

* * * *“ and &c.,shall have reasonable equal'terms,All persons
inowned or this State.”railroad operatedanyupon

State,that fact of in this ofit is the mere ownershipHere apparent
therein, the railroad to the liabilitiessubjectsincorporateda railroad

this statute. The that in caseis, everyby designand duties imposed
is,State,in this where the theparty,a railroad incorporatedof —that

itself,—road,of the or the the railroadsubject-matter,ownersresident
dutiesrailroad shall be to thesubjectthejurisdiction,within theis

statute; inalso,in the act of incorpora-laid down theliabilitiesand
Railroad, title,thecommencingPortland & Rochester withof thetion

“ &the Portland Rochester Railroad,constituting corpora-An act —a* * *&c.,enacted,Be itthis State.tion within
“ Portland & Rochester Railroad aCompany,1. That theSection

of an actand to theorganized agreeably provisionsformedcorporation
25th, 1864,Maine,of Marchapprovedof the Statethe legislatureof

* * * is, amade and constituted cor-be, andentitled, &c., hereby
all thethereof,the and withauthorityin this State underporation
of thisand incident the lawsduties,and byliabilitiesprivileges,rights

** *railroadto corporations.State
“ righthave thethis State shall at all timeslegislatureSec. 4. The of
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the lawsunderto railroad incorporatedauthorize otherany corporation,
railroad of saidState,of railroad with thethis so connect theirto

Rail-&Railroad,Portland & that said Portland RochesterRochester
androad thereceive, freightbe to andmay convey, transportobliged

conditions, andandrailroad, on termsof suchpassengers connecting
& Roches-at on Portlandtoll,rates of as favorable as those which said

Laws, 1866,ter and their own.”Railroad convey transport Pamphlet
ch. 4263.

Maine,inisHere the identical that was incorporatedcorporation
in not as toState, onlythisandincorporated accepting incorporation

State, extent,the subjecttwo miles of road in this but as to its whole
“ State to rail-to the and the laws of thisliabilities duties incident by

andcharter,road in this claims exer-The legislature,corporations.”
cises this andreceive,the to railroad toright oblige convey, transport

railroads,the and on and con-of termsfreight passengers connecting
this,ditions as From it seemsfavorable as their own.they convey

clear itsthat the controls the railroad wholelegislature throughout
extent, duties,in as toto its liabilities and at least businessregard

in inundertaken this this State.belongingState'with parties
The acts of in count of the declarationeach constitutecomplained

but offence,one inthe acts were different States.although performed
But even should it be that laws of New fur-Hampshiretheadmitted
nish State,the rule as to limits of thisthose acts committed within the
and the laws of Maine furnish as to the acts in thatthe rule done

itState, does not follow that this would notyet the courts of State
have of the whole case.jurisdiction

Those matters record.only byare demurrable which theappear
Now, it indoes not of the first four counts that theanyappear plaintiff
is on that is not in State of ascounting law the Maine wellanything
as in New What in is a matter ofbe the law MaineHampshire. may

court;fact to be to it does notand,the since theproved appear by
Maine,declaration of it is notthat we do count on the statutes demur-

rable on If in lawsthat there is the of Maineground. anything
which can of our statute,save the defendants from the condemnation
it is for of as fact tothem to it and the Maine a thelawplead prove
court.

“The statement of that it mustthe defendants corporation][the
indwell the its and cannot to another sover-migratecreationplace .of

is, not whateignty,” &c., is not to the real which thequestion,pertinent
ofbe,of the theauthority authoritythe but what State-maycorporation

and liabilities ofmay be over the and what the duties thecorporation,
it. can beto the State which created Therecorporation nothingbemay

law, thanmore unsound as the conclusionas or illogical argument,
and charter ofdefendants, that,reached because our statute theby the

extra territorial authority,,do not the railroadincorporation give
thebeyondtherefore over theauthority corporationthe statute has no
forcan lie under our statutelimits of this and that no actionState,

Maine.,in the ofnot to Portland Statethetransporting &c.,plaintiff,
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or to and State,from in this andis notany intermediate station which
tliat conldthey State Butonly be to him to the line.required carry
this conclusion of the from theirdefendants is a deductionlegitimate

ofdoctrine, that the courts this haveown of jurisdictionState cannot
an action abrought by citizen this a incor-of corporationState against

State,inporated this and the conditionsunderaccepting incorporation
“that such of the Statecorporations are bound all lawsby affecting

the of 2.proprietors Stats., 154,railroads.” Gen. sec.ch.
“ The of railroad all conform to theproprietors every thingsshall in

road,;of norrequirements the laws shall not their anydiscontinue
it;part of shall it all theirkeep in dutiesdischargeandgood repair,

andcarryingin to the andpassengers objectfreight, agreeably proper
of Stats., 145,such 3.railroad.”purpose Gen. ch. sec.

“ The term of thea railroad shall include toproprietors corporation
which any railroad was hand itinto whose wasoriginally granted or

thesubsequently passed, or to whom railroadassignees anytrustees
has been for anddebts,the of ormortgaged security any company per-
sons to whom it Stats., 145,have been ch. sec. 1.may conveyed.” Gen.

extracts,From these it seems that statutes the proprietorsourby
madewere withidentical the are held accountable forandcorporation,

the Asmanagement of the road to cer-throughout its whole extent.
tain ofacts the legislature, andupon grantingliabilitiesimposing

to railroads,rights they nature,are local in and can have notheir
beyondforce the limits of the isremedythe State. But in such cases

some localby action. Our of rail-statute, buildingtherequiring
fences,road so,could Maine; also,not be in ofcharteringenforced the

railroad and takecorporations, clothing them the toright privatewith
for use,their canproperty own are acts of be ex-whichsovereignty

ercised only the of Andupon the them.territory enactingState
“when the saydefendants that governrules which shallprescribing

are actsthem of can on the terri-sovereignty onlywhich be exercised
of thetory State ourwe that inenacting them,” answer, nothing posi-

tion militates against this.
We, a citizen of New call Newthe courts ofHampshire, Hamp-upon

shire to exercise on its own ofthis of enforc-territory, sovereignty,act
rulesthe which theing State has agoverning corporationmade for

by said State,created withinof railroad thisportion whose lies—a
State, which have a them tocharter that theaccepted subjects—and
laws of this andState, saidby governedhave to beacceptance agreed

laws andby said rules.
The claimdoes that theplaintiff first four of the declaration,counts

he has followed inthough them the ofwords the Newprecise Hamp-
inshire statute forth hissetting be therights, would held good under

statute,Maine since the Maine,statute of the State in itsof provisions,
is same assubstantially the that of New Hampshire.

It is not true that the on ourlast two counts are basedexpressly
“In last,statutes. the rail-is,count before the saidthe usedphrase

beingroad by obligedlaw and reason-required to said plaintiffgrant
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terms, facilities,” The statement that theable and &c. railroadequal
“ it&c.,is does not base more theany uponlaw statuteby obliged,”

than the common law.it does upon
Stats., to2, 149, Gen. appliesSection expressmen. Thechapter

tothat its terms are broad coversay enough expressmen,defendants
inand not thatdeclare that are embraced section.yet Thisexpresses

seems contradictory.
in to the reasonableregardis no constructiondifficultyThere of the

statute.
“ All of include andwould course expressmen; whilepersons” the

ingivesstatute in section 4 to pass persons of ex-permission charge
it not in conflict with the offree, is section 2presses provisions of the

that, ifsame The construction is insome aplain, class arechapter.
free,free, all in that class should be so thatpassed passed the terms

a railroad with shallupon which deals beexpressmen andreasonable
equal.

inthe hisobject, plaintiffThe defendants because declaration com-
bines in one count the two forwrongs, charging unequally carrying—

But is inhimself his the combination thegoods.and statute. Sup-
case, chargewas fact in this the waspose, as the entire for the

andtheservice of hiscarrying expressman merchandise,^combined
made towithout as whatany being wasportion forchargeddistinction

the and what for the ongoods: the defendants’messenger principle,
the road this shallow trick would evade .the statuteby altogether.

If of the in todefendants,the reference theobjections construction of
the of 149,second and fourth sections Generalchapter Statutes, are of

weight to it worth while tosufficient make examine the question
further, Co., St.,v. JR. 24 Pa. andsee JR. New England Ex-Sandford

R., Maine,Co.v. Maine Central R. 57 cited. See,before inpress those
cases, in arethe manner which similar treatedobjections by the court.

need is there of in theaverring,What second andpossible third
“ sum,”reasonable,to a orcounts, willingness pay any when the plaintiff

both that he diddeclares in counts Thepay. plaintiff don’t know what
the road the generally, carrying the samecharged public ofclass

in same with himself.or the business Thefreight, engaged fact being
of-knowledgewithin the the defendants theonly, plaintiff would not be'
he did notto state what know.required

A not formay be aindictable withcorporation conspiracy intent to
cheat, that as far as cited theis, by ;the authorities defendants andgo
it is those authorities on the thatby groundplaced solely corporations

indictable,not in certainare cases provided by the butexcept statute,
forthey are liable to civil actions conspiracy.

willAn of the fourth count thatexamination show the construction
it is entirelyclaimed the defendants for incorrect.by

toIt was not to the benecessary allege defendants common carriers.
of in thisThe statutes fix the duties all railroads State, and it is

a operateddefendants to be railroad inenough allegeto the' this State.
In of in ofthe words a learned jurist, railroads, arespeaking They—i!
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created for the andexpress sole of andpurpose carrying goods passen­
and aregers, by law common carriers of goods.” 24 N. H.Perley, J.,

90. The defendants, by their demurrer, admit of fact.every allegation
ofThe statute New makes it the ofHampshire such railroadsduty

allto take atfreight reasonable and rates,' etc., andequal this suffices
“this It was not allegeplaintiff. necessary to onany duty imposed

“defendantsthe theirby charter.” It duty”matters not whether the
charter,be under the the or atstatute, common of alaw, or virtueby

Stats.,contract under Gen. ch. 150. It is that it is thatenough alleged
bound,the defendants were &c., and that the admits the alle­demurrer

If the defendants’gation. true,be thatposition at common law a
common carrier was not rates, then,under to asobligation charge equal

railroads,to the statutes of this State have lawchanged the common
that and demandpoint, notupon reasonable but ratesonly equal

and facilities.
was not necessaryIt to allege either an oroffer towillingness pay.
is inrequired onlyThat case where there has tobeen a refusal accept

for which is nottransportation, this case. is forThe case at bar
and to furnishrefusing neglecting reasonable foraccommodations

“ etc., actually andgoods,” and for andaccepted unequaltransported,
oncharges freight Aillegal actually refuse tofreighted. mayparty

ifbut he andfreight, hisaccept actually accepts freight, re-transports
is the ifjust same as had insponsibility freight been advance. Inpaid

Perley36v. N. H. 33,Mall C. J.Cheney, The declarationsays, —“
that adoes not wasallege compensation or to be forpaid, offered paid,

case,the same. But the actioncarrying been this was nothaving
was inas held v. 2necessary, Bernard,” R., ed.,on R. lastCoggs Redf.

In211, bar,note 11. the case at as in Mall v. the defend-p. Cheney,
cannot, waiving their advance,ants to demand inby right therebypay

statutes,of anythemselves under the must furnishdutyrelieve and
&c., &c.,to andterms, for all freight, actuallyequal transported.

first allegescount that the defendants did not furnishThe reasonable
terms, &c.

count isThe second the an ofsame, allegationwithsubstantially
theby plaintiff.payment

third count alleges byThe the defendantsplaintiff to thepayment
charged,defendants that'it wasall the and excessive.

count an and Allfourth offer to &c.alleges willingnessThe pay,
statecounts the substance of the statutes of both andof these Maine

New Hampshire.
“ a statute is to state its To a statuteTo substance. reciteplead”

■ “its words. on a contraexact To count statute is to addis to give
It is sufficient in a to statute.always declaration thepleadformam.”

ed., 3, 1.6, note-3,1st ch. sec. 56.Pleading,Gould on p.
concerned,the of of is- it isfar as substance the statute MaineSo

“ ;by pleaof fact to be and bemaya question proved,purely ^denied
denied, tried onlyit must a can befact,so be as andprovedwhenand

reason,in this atPlead.,fact.” Gould cited above. Forissueon an



June, v. RAILROAD. 447McDUFFEE1873.]

toallowed goshould have beenthe time this case came theup plaintiff
which,involved, the; plain-to the and is one theherein ofjury points

“ is ad-tiff in Yet this fact”claims, should the case.appear printed
atmitted bound to transportthe that defendants weredemurrer, theby

rates, as Theequal &c., Portland, alleged. allegation,from Rochester to
Port-tothat the from Rochesterdefendants were bound to transport

onland, terms,and is an&c., allegation dependentfurnish equal mot
law; allegationa is thematter of for as to this case the allegation

Maineof a the offact, admitted,of and is far as statutematter so
in Newis is,concerned. The Can theonly question corporation

a road in anotherany liabilitybe to overHampshire held such
State,in thissettled,State ?—and we the is wellunderstand that law
tothat bevery pointthe is held. We thisso understandcorporation

inWheeler, 29,N. H. andthe v.adjudicated in Barter 49point
Bel-Railroad,Booh and345, byCo. v. 48 N. H. citedand approved

lows, understandB.,O. in W. R. B. v. O. B. H. 190. WeJ., 50 N.
that as wasthat,the in N. H. 29 so far the plaintiffcase 49 decides

are toMaine, governin the State of of that Stateinjured the laws
the and the of the The defendantsrights determine liabilities parties.
had until for to theprove'better wait the comes the plaintifftime

Grayv. 12 393.Maine,statutes of as a fact. B. B. Gage,Fitchburg
is not General39,in 398 of sec. 83 of thecase,On this ch.point. page

“cited, railroadStatutes of is everyMassachusetts which statuteby
benefit, &c.,are suchcorporation establish,authorized to for soletlieir

rates as that thethe determine.” is nomaydirectors There provision
reasonable,rates shall be or that shall bethe accommodationsequal,

&e; and so law of commonfar as that case states common dutythe
iscarriers, mayit in conflict with 10 N. H. 486. A common carrier

chargemake a for likereasonable but it is unreasonable tocharge,
A isservices one to and to B. What reason thereprice another price

?for a ? a it be donediscrimination Please reason shouldwhygive
reason, reason; and if it be without aIf there is no it isthen without a

“reason, ;” andunreasonable,is it is illegal,it unreasonable and being
as to intermediatethe defendants liable. The defendants’ positionare

stations, &c., avail,not for had a of transporta-does the plaintiff right
“&e., betweenterms, facilities,tion on and a right to reasonableequal

road.not of the defendantthe same between stationspoints,” merely
“ used,is arecount, term the defendantsIn the new where the points”

in and rea-and bound to furnish their road this State equalwere over
did not;sonable and thatalleges theyaccommodations the new count

furnish such accommodations.
is, not furnish reason-The to this count that the diddefendantspoint

accommodations, &e., ; the asser-able nor rates and defendants’equal
“ is that the defendantstion, that the of in the writevery countpoint

the samedid not and his mattercarry uponthe plaintiff express
for is a mistake.terms that did the Easternthey grossexpress,”

in aI. HeJ. is aDoe, engagesA common carrier carrier.public
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public and aemployment, takes himself a exercisesupon duty,public
sort of J.public Co., ;office. v. R. 24 Pa. St. 381­ N.378,Sandford

;S. N. Co. v. Bank, 344, Robinson,Merchants’ 382­ v.6 How. Shelden
N. Jackson,7 H. 157, 9, 10;v. N. H. Ansell v.51 Wat­163, 164; Gray

234,erhouse,2 is1, ; v. 19 239. HeChitty Nowlen,4­ Hollister Wend.
under a His;legal others aobligation legal right.have corresponding

is aduty is Thebeing public, rightthe correlative right publicpublic.
common right.andright, a aright reasonably equalcommon signifies
“ There theirwhich,are certain in if individualscases, dedicate
personal services, or to the public,the use of theirtemporary property,
the law will andthem,certain duties theirimpose regulate pro­upon

to a bycertain is boundceedings Thus,extent. a carriercommon
law, if he have for a reasonableconveniences for the topurpose, carry

“ com-compensation.” Olcottv. H. He537,4 N. 546.Banfill, [the
mon isHeholds sort of toa official relation the public.carrier]
bound to lineat as in hiscarry reasonable rates such commodities are
of for willbusiness, all as his meansthem,who offer asearlypersons
allow. him atarticle,He cannot torefuse to a tenderedcarry proper
a suitable time and of the usual compen­on the offer reasonableplace,

Bailments, 217,sation. 508; Horne,on v. 5Story Bing.sec. Riley
224; Bennett Dutton,v. the busi­10 H. When he undertakesN. 486.
ness of a andcommon carrier, he this relation to the public,assumes

is nothe at of histo andliberty decline the duties responsibilities
R.,as R.place, they defined B. & M.are and fixed law.” Mosesv.by

24 71, 88, held, case,N. H. 89. that aOn this in thatit wasground,
common fromnot, notice,carrier could himselfdischargeaby public
the hislegal office,to his or fromresponsibility performingpertaining

in andpublic duty the on theway terms law.prescribed by
“ The of thedefinition of the ideavery a common excludescarrier

fight grantto unequalor to andgive preferences.monopolies, special
It serve, andimplies indifference as to whom an readi­they equalmay
ness to allserve who and of theirin ordermay application.”apply, the

188,N. E. ACo.,Co.v. M. C. R. Me. 196.R. 57 commonExpress
ofcarrier cannot inpassengers exercise an unreasonable discrimination

and v. 10 N.carrying Dutton,one to Bennettrefusing carry another.
H. A481. common of ancarrier cannot exercise unreasonablefreight
discrimination in forfor and tocarrying carryone another.refusing
He be a common of and not of an­may carrier kind of property,one

; carrier,but,other as to of which is hegoods he a common cannot
discriminate in theindividual ofunreasonably any performanceagainst
the inpublic duty which he theengagedassumed when he occupation

if,of for all. His ofcarrying not be out theservice would public, per­
sons and in histhings business, arbitrarilyline of he could select whom
and what he would Such a of selection wouldcarry. arbitrarypower

thedestroy of his and the rightscharacter whichpublic employment,
the whenpublic acquired in service of com­he volunteered the public
mon-carrier carrier,aWith a he betransportation. such wouldpower,
—a Fromcommon,but not a one. thespecial, private carrier, public
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accord, retire,mayhis ownpublic service, he entered of —he—which
consent,theto be a or withoutceasing carrier, publiccommon with

as remains; as hebut, longto to his caseaccording the law applicable
Thein to it.service,the must duties appertaininghe theperform

civil service of theremedies for in theor violation ofneglect duty
service; the rightsState are not in butmilitary publicthe same as the

and,of insame,themuchhaving the duties of each areperformed
not want­the areconsideration,now remediesdepartment under ample

acarrier ising. The to of a commonright the servicetransportation
individual as wellcommon as everywell as a topublic right, belonging

as to and injuriouslythe A of unreasonablyState. right conveyance,
of the com­and contractpreferred exclusive, and so abymade special

mon of it.common, violationcarrier, is not but athe public right,
And violation of thewhen an such aindividual is byspecially injured

incommon anmayhe have redressright which he is to enjoy,entitled
action at no to complaincommon law. has causeThe common carrier

dutyof his as thewelllegal ít was for him to considerresponsibility.
as in that busi­the profit embarkingof a beforebeing servant,public
ness. intotaking dutyThe could not be considered withoutprofit the
account, afterfor leftis ofrightful compensationthe the balanceprofit

And he knew before­paying the ofexpenses performing duty.the
hand, accrue,or thethat,to if shouldknown, per­have noought profit
formance of until he shouldthe would obligatorybe none the lessduty
be 48 N. H.from v.discharged the public Railway,service. Taylor
304, risks, necessarybeing317. The chances of are hisand lossprofit

devotingincidents hisadventure,of his him of beforeand for to judge
time, labor, Prof­skill, of thecare, country.and to servicethecapital

service,itable or to hav­his is that one heldcondition ofunprofitable,
to thatwill,his own himselfing, by act, of his own free submitted

himself, released, from it.condition, and beennot norhaving liberated
A discrimina-common unreasonablecarrier cannot exercisedirectly

canlegal groundtion as to whom and On whatcarry.what he will
cannot, without good? Hehe exercise such discrimination indirectly

B. On whattoreason, A, carrywhile refusecarrying unconditionally
reason,he, agreeablecan without whilelegal ground providinggood

A and hisofand theterms, facilities, conveyanceaccommodations for
is com-B that he practicallysuch ones forgoods, provide disagreeable

his ofof share theto at hishome withpelled stay goods, deprived
guaranteeinglegalcommon of ? Whatright principle,transportation

abyits destructionattack, sanctionsthe common directright against
the common ofrightinfringecircuitous invasion ? As no one can

on land orhighway,travel and intercourse over a publiccommercial
or itsrenderingthewater, way absolutely impassable,by making

a com-soor unprofitable,unhealthy,unreasonably unpleasant,passage
carriage,of commonrightcommonmon carrier cannot theinfringe

all, all,for or foroneto one orunreasonably refusing carryeither by
facilities, or accommoda-terms,unreasonablyor by unequalimposing

traveltheembargo uponto anwhich would amounttions, practically
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or traffic of And,some disfavoi’edindividual. commonas all carriers
combined cannot, com-or or thedirectly destroyindirectly, interrupt
mon right by theyoftheir branch the service whilestopping public
remain in alone,that service, so all of norneither them onetogether,
can, or hisdirectly enjoy-individual of lawfulindirectly, anydeprive
ment of fromthe common in the sense of freedomright. Equality,

-discrimination, com-unreasonable of the substance of thebeing very
mon an of of theright, individual is his lawfuldeprived enjoyment
common dis-is to andright when he unreasonablesubjected injurious

facilities, iscrimination in orterms,to accommodations. Thatrespect
not, in the issense, a in manordinary legal which onepublic highway,

un-a isto use convenient and anotherunreasonably privileged path,
ofreasonably to the andrestricted that is not a servicegutter; public

common in orwhich ancarriage, one unreasonableenjoys preference
andadvantage, another suffers an unreasonable or disadvan-prejudice

Atage. denial carry,of the entire of service a refusal toright by
all, done,if anddiffers, at in and the damageamount ofdegree only,

not in of theact,the essential character of a denialthe fromlegal
right facilities,in orby terms,an unreasonable discrimination inpart

furnishbyaccommodations. Whether denial is togeneral refusingthe
any or to onewhatever, by carrytransportation special refusing person
or ;his is to orgoods carry,whether it direct by expressly refusing

terms,indirect accommoda-by facilities,such unreasonable orimposing
;tions as render ofundesirable whether unreasonablenesscarriage

terms, facilities, or aor accommodations as totaloperates partiala
denial of and is in intrin-the whether the unreasonableness theright;
sic, accommodations, or interms,individual nature of the orfacilities,
their andcollective, character,comparative rightdiscriminating, —the
denied is and aone the same common not beright, rightwhich would

common,if it indenied,could be and would therightfully legalnot be
discrimination,if it tosense, could be unreasonablelegally subjected

and in and inferiorunreasonablyout menparcelled among superior
at isof the from whom due.grades the behest servant the service

of of right,The commonness the anright necessarily implies equality
discrimination;in and anythe of fromsense freedom unreasonable

discrimina-invasion of common an unreasonablepractical right bythe
service,tion insubordina-a held to the common ispractised-by carrier

liable,tion and is the of the damagefor which he to extentmutiny,
inflicted, of reason-in an action of at common law. The questioncase

of of actualmayableness be more than thesomething questionprice
Ifcost and value of actual value of certain transportationService. the

of tohundred barrels a reasonable theflour, affordingone of profit
is that tocarrier, if, oughthundred all the circumstancesone dollars ;

account,be sum is whichconsidered into that the pricetakenbeing
service;to that and if the carrierought be forcharged particular

is noservice,that for encroachmentcharges that thereeverybody price
service, oneon But carrierif, chargesthe common for that theright.

dollars, theflour and fiftymerchant one hundred anotherdollars,
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onechargedwerecommon is as if the lattermanifestlyas violatedright
com-akind ofWhathundred and former two hundred.dollars, the

admin-could somon the carrierright of would that be whichcarriage
manoneenrichister as unreasonably,to and despoticallycapriciously,

injuri-andand ruin isanother ? If the or unreasonableservice price
inequal-it is inous, actionable,the is whetherequallyunreasonableness

other-that wouldity, particular.or in A or pricesome serviceother
anwise be unreasonablebymade unreasonablereasonable, bemay

theofdiscrimination, a violationisbecause such a discrimination
ofright.common complainingThere where personsbe casesmight

theyaction, wouldsuch a of becauseviolation would have no cause
wouldnot thebe discriminationmightThere be cases whereinjured.

bemightbe it There: in such cases would be actionable.injurious
lawat commoncases suit for damageswhere the civilremedy by

ofwould of the difficulty provingbe on accountpractically ineffectual
tosuch suitsoflarge the of adamages, multiplicityor incompetence

therea : in such casesabate orcontinued for other reasonsgrievance,
oiie,to bewould a oughtbe and where thereremedy,plain adequate

indictment, infor-bythe orby of an injunction,reenforcing operation
common,mation, of law.or and coursefamiliar,other appropriate

serviceThe common is transportationand to reasonableequal right
isfor a nor the pricethe servicereasonable Neithercompensation.

narrow,in a certainitnecessarily unequal,unreasonable isbecause
service, or astrict, sense;and a reasonableliteral is notbut that

is notquestionreasonable is Theprice, unequal.which unreasonably
nar-in themerely absolutely unequal,whether or isthe service price

sense, andis unreasonablerowest but also whether the inequality
; be differentinjurious. may pricestherecharityThere be acts ofmay

differ-service; manyfor bemaydifferent kinds of thereor amounts
of with theservice, general prin-ences and consistentprice entirely

of a commonof theciple dutydistinguishesreasonable whichequality
is not a com-a whocarrier in of carrierthe fromlegal sense, dutythe

facilities,terms,mon orin ofone that A inequalitysense. certain
ofthe doctrinereasonable, byaccommodations andmay requiredbe

of commontheand, anreasonableness, therefore, infringementnot
to carryofItright. duty passengerscarriermay be the of a common
who, bythoserestrictions, carrytounder or to refusediscriminating

endanger,wouldcondition, injure,reason of their or mentalphysical
rule bemaydisturb, or an analogousandotherannoy passengers;

in apassengersapplicable Healthyto ofcarriagethe common goods.
ifaccommodations,car with reasonablepalatial would not be provided

carrier,thebythey exposed,were andunreasonablythere negligently
moral, and sensi-Sober,to quiet,the ofsociety patients.small-pox

ifaccommodations,tive of theirtravellers cause tomay complainhave
unrestrained,ofthey are to theunreasonably companionshipexposed

themay enjoywhointoxicated, passengers,,and abusivenoisy, profane,
classes,sense, both carriedIn onediscomfort others.they cast upon

accommodations; in anotherequalbetogether, withmight provided
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sense, wouldthey not. and the decencies offeelingsThe corporal,not
life, comfort,progressive health, and arecivilization, as well as physical

Ev., a;entitled to 2222 sec.reasonable accommodations. Greenl.
Bennett v. Dutton, 481,10 moral sensibilities,N. H. Mental and486.

wounded, as asunreasonably an actual cause ofmay suffering, plainbe
a limb; and,broken ofif unreasonablenessthe is causedinjury by
facilities or is unreasonable-accommodations withsynonymous(which
ness of it of as anya cause actionservice), may be as plain legal
bodily hurt, inconvenience, or loss. To allowcommercial pecuniary
one to anpassenger committingbe made uncomfortable anotherby

ofoutrage, violence,without ordinarythephysical against proprieties
life and the a viola-mankind,common of be as clearmaysentiments
tion of ofthe common as aand clear an actionableright neglect
common carrier’s while an-duty, as to one to two seatsoccupypermit
other stands in orthe reasonableness of serviceAlthough priceaisle.
may require discrimination,a it an un-reasonable does not tolerate

one;reasonable a or toand the law does not courtrequire jury
waste time in aa of whether proveduseless theinvestigation question
injurious its intrinsic orunreasonableness of service or was inprice
in its not whether theis,The maindiscriminating questionquality.

that, un-unreasonableness in this or inwas but whether there was
reasonableness, and it thewhether was toinjurious plaintiff.

This indefinite-question difficult anmay bybe made unnecessarily
ness, confusion, and that when themay publicof ideas ariseobscurity

of aduty carrier, to hiscommon and the correlative common l’ight
reasonable service andclearly broadlyfor a reasonable are notprice,

receives,A as adistinguished charity.from a matter of Ifprivate
acharity, or for less than reason-service withouttransportation price,

able itB, carrier,from who is A not receive asprice, a common does
his of B not it as aenjoyment perform-the common doesright; give
ance ; C,of his is aduty who to reasonablepublic required pricepay

service, ;for a reasonable is not and the withinjured suppliedpublic,
terms,reasonable facilities and accommodations on reasonable cannot

Bcomplain is, case,that is in such aviolating duty.his Therepublic
no unreasonable,discrimination, reasonable or in that reasonable ser-
vice for a isreasonable which the common A whopersonprice right.
is a common formnecessarycarrier to the in ofmay needy,devote any

allrelief, the of his He has thereasonable samebusiness.profits
thatright one else has to or orany give money goods transportation

itto the But his at liispoor. dutyis neither to be charitable ownlegal
expense, nor his to be charitable at the of thoselegal right expense
whose servant he is. If liis for certain car-reasonable compensation

dollars,is one hundred and his inriage not needed hisjust profit,
business, sum,is one tenth of that he has which heten dollars may

forlegally naked,use the the orfeeding hungry, clothing carrying
tq,inthose whom of theis one necessaries ofpoverty, transportation

life, ifand who suffer for lack it. But the ten dollars tochargesof lie
him for if themthose who their he onechargespay transportation,
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service,of heten for one hundred dollars’ worthand dollarshundred
is himself, to those to bebut is undertaking compelnot hebenevolent

; violatingto he is the commonwho are entitled his servicebenevolent
terms, which be increasedright bycannot compulsoryof reasonable

if orSo,for he carries onecharitableanycontributions purpose.
bythe and himselfmany chargingfor half reasonable reimbursesprice,

than is illegally administering,the reasonable heprice,others more
not And he toown, but when attemptshis other people’s charity.

the of chari-groundan instance of discrimination 6iijustify apparent
to whose wasty, necessary charityit be ascertain dispensed,—may

others,him from theincludingit was onehis, bywhether or forced
to thisit. But it not be considernecessaryof willparty complaining
whatto that thefurther until there is some reason believepoint plain-

tiff ofof is as an act disinterested benevolencedefendedcomplains
at itsthe railroad ownperformed by expense.

112, 154,&Co., 165,In v. B. E. R. 1 B. S. whenGarton &
hadit not found been madeany inequality bywas that unreasonable

the to of it was held that adefendants the detriment the plaintiffs,
not made unreasonable abyreasonable them was lessprice bypaid

andsufficiently byothers —aprice by plain, expressedpaid proposition
Crompton, form,in saidJ., when he to the counselplaintiffs’another

case,that The another tooduring the ofargument charging person—“
not too The it forlittle is much.” takescharging you proposition

that it settled that the com­granted byhas been the price paid party
reasonable, that thewas conclusion settles whole contro­plaining —a

is reached,as to that But before that conclusion itversy mayprice.
be of a lessto whether the fromnecessary pricedetermine receipt

of or an unreasonable discrimi­another was a matterperson charity,
nation and a A Bof the common less thanright. Chargingviolation
for is ofvalue,the same same not itself neces­service, or service of the

much;or B butlittle,A too it besarily charging charging maytoo
much,Btendingevidence that is too eithercharged by beingto show

service, byactual of the or mademore than the valuecharged being
victim,the The doctrine of reason­of an discrimination.unjustifiable

thatableness is not to a conclusiveby presumption everybe overturned
adictated ofbyof is the work of motiveinequality alms-giving,price

out, examination,turns onIf discriminationhumanity. an apparent
to ofin the thebeen,have not a discrimination performance public

an of the case. But if anbut a there is endduty, charity,private
one,is found to have been a real theapparent questiondiscrimination

reasonable,is if whether theunreasonable,whether it and, partywas
it.wascomplaining injured by

ofcases, difficultyIn an of some in eachmaysome this be inquiry
its will from thebranches. as there be arisedifficulty mayBut such

of matter bebreadth of the nature the to inves-the intricateinquiry,
to be andof the evidencetigated, weighed,the circumstantial character
from want offacts,the rule and not anyof to thetheapplication legal
the common lawthe ofclearness or in general principlecertainty
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law,to be in thedifficulty will not commonapplicable subject.tlie The
mayand cannot be that law.by altering inquiryovercome Thejustly

a itone,sometimes be broad will never be broader than the justicebut
of the A view that would becase narrow be cannotrequires. partial,

; a and inequit-taken narrow test of that would beright wrong grossly
able, If the doctrine of is not thebe reasonablenessadopted.cannot

is to itsdoctrine of it for him who dissatisfied with it showjustice, is
if it it is him to show theinjustice; is doctrine of forjustice,the

of hisgrounds discontent.
188, sat-Co.v. M. C. R. Me.Co.,The decision in N. E. 57Express

byof the andisfactorily argument, vigorously ably presseddisposed
case, railroad,the defendants in that a onethat carrying expressman

conditions,trains,and his on on certain reasonablefreight passenger
others,under a like service for doesbut an not toagreement perform

andanot hold out as common carrier ofthereby itself expressmen
as thetheir bn on similar conditions. So fartrains,freight passenger

concerned,is and without refer-common right of mere transportation
an insur-to of a carrier of asgoodsence the commonpeculiar liability

hesitation, bewould,an and withouter, necessarilysuch arrangement
anfound, by to be evasion. A railroad corpora-the court or the jury,

him do all thetion, enablingand to expressonecarrying expressman,
road, car-business the of do hold themselves out as commonon line their

refuse, indi-; directlyriers of orunreasonablyand when theyexpresses
thisclass,of thatto more servantsrectly, carry any public they perform
andThewith which establishesduty illegal partiality. legal principle,

isreason, rightthe of thebeingsecures the common right, perfection
of aone, destroyed bynot nominal and is in no danger beinga mere
in the exclusiveIf could be a case whichquibble. there possibly

evasion ofwould be anin favor of one notarrangement expressman
arise, whether, under ourright, the mightthe common questionlaw

Stats, cor-146, 149, railroad145,chs. 150), publicstatute law (Gen.
the of furnishingleast to extentare not common carriersporations (at

onof reasona-transportationfacilities and accommodationsreasonable
is no goodand such as therefreightble of such passengersterms)

to carry.reason for their refusing
to that the clause ofclaim,seem to have reasonThe wouldpublic

forStats., 146, 1,­ thebeing designed publicGen. ch. sec. —­“Railroads
a very comprehen­like other areaccommodation, highways, public,”—is

; for- thethat agents, takingsive public private propertyprovision
is,to all without unreasonableare bound treat alikeuse, (thatpublic

is'used, its is de­rightfullyso far as the or usepropertypreference),
; that,and inuse amanded, for whose it was takentheby public

the natural ofequalityto base its institutions oncountry professing
it belegal remedies, presumedin to and cannotmen rightsrespect

carrier,intended, in a tothe charter of commonthat the legislature
business,to in expressan create thegrant implied power monopolies

business, and discriminations.­undue unreasonableany byor in other
construe­to fairgreat anybe doubt whether, uponThere would seem
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incarrier,statutes, incorporatedtion of or commonageneral special
thefrom the legislaturethis could held to receivedcountry, be have

and creating monopolies,discriminationsof unreasonablepower making
And, if suchterms.unless verysuch inpower explicitwere conferred

be, aState,in thiswouldconferred,to therewere bepower attempted
ato conveyof the legislatureof constitutionalquestion the authority

and the spiritso of our institutionshostile to the characterprerogative
do,case,this asof the decision of weBut,law. theorganic resting

of the commonon the andelementary, principlesimple, imrepealed
have nolaw, to individuals and wecorporations,equally applicable

occasion, at to into other inquiries.thesepresent, go
E.of N.authorityWe our on themight safelyhave rested opinion

v. Railroad188,Co. v. M. C. Railroad Me.Co., 57Express Sandford
460,Q. 18 Ill.Co., Parks,C. B. & v.378,24 Pa. St. Railroad Co.

464, 2 But it seemedand Am. R. R. 71. desirableRedfield Cases
that it a and fundamentaldistinctly general prin­should be founded on

of, and be shakenhardlyneed couldwhich does not theciple, support
v.F. Railroad Co.by, cases. We examinedcarefullydecided have

inthe factGage, 393, that,12 and have not overlooked England,Gray
law,it notthat, at common common areseems to be supposed carrier's

Baxendalebound to all and for all on terms.reasonably equalcarry
E. id.; Co.,v. v. E. 12Co.,C. R. 4 C. B. 63­ S. R.S.)(N. Branley

in­63, 75. law to andEnglishThe of the beappears plainposition
v. G.The cases cited areusuallystructive. principal English Pickford

Co.,J. R. & 3399;10 M. C. in & CanalEquity, RailwayW. S. Eng.
; ;Co.,Cases R. M. & G. 253­ v. L.538­ Parker v. G. 7 CrouchW.

789;N. 2 R. B.Co.,R. & v. 11 C.Co.,W. C. K. Parker G. W.&
; Co., ;545­ B. N.v. R. 11 C. 588­ Crouchv. L. & W.Edwards G. W.

556;; Co.,R. Co., 14 B. Crouchv. N. R. 9 H. &C. 255­ W. G.G. ­
177;Finnie 2 H. L. S. C. 34R.,v. G. S. of Cas.MacqueenW.&

742;11; 11 H. & BarkerEng. Co.,L. & Crouchv. N. R. G.G.Eq.
77;v. &46; Co.,M. R. C. B. v. R. 6 E. B.Co., 18 Parker G. W.

410; Bar­L. B. C. 1 C. B.Co.,Caterham R. Co.v. S. S.)(N.R. ­& 437;Co., Oxl­; v. E. C. R. id.Co.,ret v. N. R. id. 423­ RansomeG. ­
;499­454;E. v. L. S. R. id.Co., Co.,ade v. N. R. id. Marriott W.&

509; B. & S.Co.,R. 2 B. Painter v. L.Beadell v. E. C. C. S.)(N.
324;B.Co.,C. R. v. D. 3Co., 702;id. Baxendale N. R. C. (N. S.)

;E. C. R. id. 718­; Co.,Jones v.Co.,Harris v. C. R. id. 693­W.&
; C. R.63­ Ransome v. E.v. C. 4 C. B.Co.,Baxendale E. R. S.)(N.

v. E.; Co., ;id. S.Co., L. R. 738­ Piddingtonid. 135­ v. & S. W.Cooper
309;111; Co.,v. R. id.S.)R. Baxendale G.Co., 5 C. B. W.(N.

Co.,; R. id.Nicholson v. G.Co.,Baxendale v. R. id. 336­ W.W.G.
; ; Co.,v. B. & E. R. 4366­ R. id. GartonCo.,Garton v. 669­G. W.

;Co.,& C. B. 639­ Bennett; S.)H. 33­ v. B. & E. R. 6 (N.N. Garton
Co.,; v. R. C.7 B.Co.,v. M. S. R. id. 707­ Nicholson G. W.L.&

709;8 B.; Co., C. Gartonv. E. C. R. S.)755­ Ransome(N. (N.S.)
Co.,& B. E. R. 11112;v. B. S. Baxendale v.Co.,E. 1 B.R. &&

63;C. B. E. R. 12 C. B.787; Co., S.)v. S. (N.(N. S.) Branley
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v.Baxendale L. & ;S. R. Co., Co.,W. id. 758­ Baxendale v. R.G. W.
C. 1;14 B. ;(N. S.) Baxendale v. Co.,G. R. 16 B. 137­W. C. (N. S.)

Co.,Sutton v. W.R. 3G. H. & 800;C. v. & R.Baxendale L. S. W.
Co., 137; C.,L. R. 1 &130;S.Exchq. 4 H. & C. v.Palmer L. W.S.
R. Co., ;L. R. 1 C. P. Co.,588­ Westv. L. L. P.N. R. R. 5 C.W.&

;622­ v. L.Palmer B. & S. R. L. 194;C. R. 6 P.Co., C. Parkinson
Co.,v. G. R. id.W. 554.

These cases seem to be based on Thestatutes orgeneral special.
hasEnglish parliament been inand industriousextremely vigilant

in the charters ofputting, for thecorporations, provisions protection
of caution,the ofrights individuals and the of abundantOutpublic.
and for the information of concerned,those and tospecially guard
against any possible construction the commonby implication repealing
law, affirmed ofthey Co.,some its v. Railroadrules.simplest Sandford
24 Pa. St. 378. In charters of is thecanders,common what called
equality inserted,clause was the carriers to furnishrequiring transpor­
tation on set,terms.equal The studi­fashion of once waslegislation

afollowed withously ofdegree that does notreverence for precedent
in thisprevail country. theGeneral enactingstatutes were passed,

common law doctrine of ofreasonable and new methodsequality,
courts,itenforcing were introduced. And the of the Englishpractice

continued,on charters and general acts of kind,this has been so long
that the fact seems now to be ofoverlooked that the general principle

is theequality ofprinciple the With so legisla­common law. much
tion on asthe subject there has and so muchcountry,been in that

acts oflitigation upon that the bar andparliament, it was not strange
bench should lose offinally sight of theoriginthe common law princi­

manyso times in inenacted differ­ple different and earned outforms,
ent methods resultprescribed by It to have been aparliament. seems
of the ofanxiety that, suchparliament, of merely providinginstead
new andremedies modes of judicial theyas deemed neces­procedure

for ofsary the enforcement the law,common reenactedthey repeatedly
law,the common until it came suchthat,to in an impor­be supposed

carriers,tant matter as the byservice of commonpublic transportation
the were indebted, to the modernpublic of equal right,doctrinefor.the

ofvigilance instead of reason whichparliament, the ofsystem legal
had been Athe of mistake ofbirthright forEnglishmen many ages.
this kind is an. evil of some the con­It weakensmagnitude. unjustly

of the communityfidence in ancientthe wisdom and of thejustice
andsystem, its thatimpairs vigor. understanding prevailsWhen the
in ofa branch the as ofequality, transpor­service so vast thatpublic

carriers,tation common of aby legislaturethe actiondepends upon
statute,byit and ofdeclaring accuratelythe taskdifficultattempting

the inexpressing whole and of words notlength breadth the doctrine
indefined the common of immenselaw, and commonpublic rights

foundation,are from tobroad,value removed a firm onenatural, and
;narrow,that is artificial and and manyand less secureconsequently

results illof flow the freefrom ofconsequence such a misconception
institutions of the common law.
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common,of thein affirmancecases, on statutesEnglish based passed
commonlaw, reasonableness ofand authorities on theare precedents

ifEventhis country.that be useful inmaycarriers’ discriminations
cases,that,it in of fact is sometimesshould those a questionbe found

court with-law, that,decided a of or in cases tried thebyas question
lost,is theout a law and fact sometimesdistinction betweenjury, the
But theof material value.still, some bedecisions formay purposes,

is onthe groundcommon law rule of and reasonablenessequal right
“ sense, as theCommon,” descrip-which in its usedlegalwe stand.

,and of the public,tion of his correlative rightthe carrier and theduty
the Theof common law on subject.contains the doctrine thewhole

Allis that need be said.carriers. That allare commondefendants
or thethat than an ofbeyond can be no more explanation application

”“ in that connection.legal of commonmeaning
II. to that thenecessarily lead thealready opinionThe views stated

Stats., that149,of Gen.2, requiringclause sectionequality chapter
and ac­terms, facilities,all and equalshall have reasonablepersons

andthemselves, their agents,for the oftransportationcommodations
rail­and and otherservants, property, anyof merchandiseany upon
andState,road for the of depotowned or in this and use theoperated
theis,other far as it has toany applicationand sobuildings grounds,

law,of thecase, declaratoryof this commonpresent merelyposture
which, 3 enforced indictment­*may bysection of the same beby chapter,
as well 4 railroads to carryas suit Section allowsdamages.forby
stockholders or of themeetingsto from thegoing returning proprie­

-andtors, in of mails and expresses,persons charge poor persons,
toothers’ fare. Poor unablewithout of thepayment regular persons,

common isthe be As to them the lawregular fare, may relieved.pay
not And the reason of the com­statute, bythe construedchanged.

affirms, held to ofmon it well be leave the matterlaw which might
And, as of busi­to the to matterscharity the direction of carrier.

and commoncarrier,of the thedutyness—matters within the public
statute,of reasonableness andright requiring equalitymankind—the

ofin is be the reasonbyof common to construedlaw,affirmance the
the is to be construedlaw, together.common statuteand the whole

terms,When and equal2 all shall have reasonablesayssection persons
and be carried pay­and others to withoutsection 4 allows expressmen

do not allowsections,ment takenfare, together,of the bothregular
or anybetweenunreasonable discrimination betweenany expressmen,

thehuman The clause ofequalityindividuals classes of the race.or

* Dec., itCo. 1872),In v. Trunk Railway (Coös,Note. State Grand
to the contentsheld, relates ofsolelythe of 2was that first clause section

be in railroadto depots.the of section 1by postedtable prices required
of onprevious legislationaThis result was reached considerationupon

1852, 1277,953, 1; Re­1850, sec.4; L. ch.L. sec. P.this P. ch.topic.
Reporter.1,150,1867, 2.of of of ch. secs.Comrs. Revisionport

LII.YOL. 30-
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second section is tlie of in tothe statute relation discrimination.gist
Sections and illustrations,4 5 are to a certain theextent,showing,

of theapplication common law doctrine of reasonable Inequality.
toregard the itgeneral doctrine, far as asstatute, goes,the so is bi’oad

and as the commonsweeping allowed,law. The who are bypersons
4, fare,section to be carried without of the can nopayment regular

more be made the ansubjects of discrimination than theyunreasonable
could if that section inwere not fact that therethe statute. The may

abe reasonable discrimination between wholesale and retail ofprices
oftransportation as well as wholesale and retailpassengers, between

section;of lands orprices seems to the fifthgoods, be recognized by
but the Eastern if such asare a theirExpress Company, they company

“indicates,name are not one of the other al­organized companies”
luded to in that section.

III. A of the defendants’ is in a inpart Maine,road and part New
Hampshire. are,The defendants ordinaryfor practical purposes, one
and State,the same in each and are theunder same commoncorporation
law inobligations each State. know how individualsanyWe not or

of incorporations New can be such cases asHampshire aggrieved,
this, if lawthe common of both to byStates is administered them the
tribunals Ifof Maine. it of orlegislaturewas the theopinion the

of Maine that we tojudiciary ought not of thejurisdiction plain­take
tiff’s of an discrimination made the defend­complaint byunreasonable
ants against Maine,the on that road situated inof theplaintiff part

shouldwe endeavor to no andgive offence,of to avoid allcausejust
ifconflict. it found hadjurisdictional And, should be that we unwit­

encroachedtingly State,the we shouldupon of anothersovereignty
make haste to retrace our But, as we understand the law ofsteps.
Maine, inwe are safe that we ofholding take themay jurisdiction
whole of the case an atby the in action commonpresented plaintiff,

onlaw. ofUndoubtedly, the discrimination thequestion practised by
in Maine,defendants the of in' the ofperformance duty rightstheir the
toare be determined that State. But,to the law ofparties according

thewith of continuous common ourpresent system carriage among
ifStates,numerous the cut inremedy by every line,were Statepieces

this kind, serious, and,in cases of the evil be asconsequences would
think, without thisanywe legal necessity. Considering point upon

ofgeneral actions,the doctrine uniform liabil­generallythetransitory
of natural artificiality and and intent of the legislaturesthepersons,
Maine and that mightof New to aHampshire corporation act,create

and be dealt as and in aswith, two,one not matters those involv­such
in &suit,this see no room oned we for doubt. Ames Cor­Angell

394;9402-407, ed.;secs. 4th v. N. H.Hodgdon,porations, Libbey
;v. C. N. R. R. v. C. N.Fuller W. 31 Iowa 187­ FullerCo., W.& &

Co.,R. 31 211.R. Iowa
IV. The defeiidants that the is bad at commoncontend declaration

law, itbecause is not that carriers.alleged the defendants were common
terms;not in inIt is so it so substance.alleged allegedisprobably
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alleging,The an amendmentbyobviatedobjection easilyone sobeing
carriers, thein commonso werewords, that the defendantsmany

in arrest ofto motionaplaintiff, possibleattention calledhaving his
in that andquarter,judgment, dangerundoubtedly guard againstwill

of mak-byavoid pleading,an uninteresting questionandunprofitable
of novelcase,a in someing respects,such an This beingamendment.

in the declara-State, counsel, drawinginimpression this the plaintiff’s
statute, several countsand insertedtion, to thevery referredprudently

of we hold thatSince damageand elaboration.considerable length
discrimination made bysuffered from an unreasonableby the plaintiff

Express Companythe and the Easterndefendants between the plaintiff
—facilities, damageor accommodationsany terms, orelse,one in

oror madeadvantagecaused by any or unreasonable preferenceundue
or in favor ofdefendants, carriers, anytogiven by par-the as common

orticular undue unreasonableanyor causedperson byor company,
subjected plain-theprejudice or to which defendantsdisadvantage the

counttiff—is a a and sufficientlaw,common goodcause of action at
action,can without reference tobe drawn for such a cause ofeasily

the of the ofas much phraseologystatute. It be well tomay employ
the to insertstrictly necessaryas it notmaystatute and bepossible,

formin exact verbal inexplicit the case theallegations presenting
which should be made obvi-it,we but the declarationhave presented

weously and have madesufficient. Theunquestionably suggestions
will it form as to avoid every possi-enable counsel to in suchreadily put
ble foris much needed the considerationobjection. Our time too of

anwithsubjects of some to be unneces-occupiedimportance, properly
andsary barren ofquestion pleading.

Case discharged.

* State Ober.v.

aThe sub­against compellingof the constitution of the Stateprohibition
­ himself of art.ject to or evidence (Bill Rights,accuse furnish against

him, his to be abybe and is waivedby consentingwaivedXV) may
1869,of in relationbehalf,in under act towitness his own the respon­

23, and heLaws of 1869),dents’ in criminal cases therebytestifying (ch.
to other witnesses.rules and testshimself to thesubjects applicable

Ober,.I.term, 1878, EverettIndictment, againstatfound the April
beingfor The defendant producedfor sale.keeping spirituous liquor

* term, 15, 1873.Aug.Decided at the (adjourned)August
Reporter.


