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* Republic Ins. Co.The FireHaines v.

accountonexcludedof should beWhether evidence of the value property
fact to beofof in is aits of time or questionremoteness place,point

decided the circumstancesof each case.upon
askedbewitness, nothe shouldin the of aOrdinarily, cross-examination

un-itto read isor of it to theany part jury; generallyhis deposition
than toitand him in to furthernecessary to ofimproper inquire regard

hishim an to make angive explanation; generallyopportunity and
in evi-regularly putattention not to until it has beenshould be called it

thetime,dence at he is on stand.the which is not whileproper

Insur-FireRepublicL.Assumpsit, Theby Alanson Haines against
insuranceance ofof the aYork,of NewCompany City policyupon

20, $1,500 upondated house,a1870, $1,500October insuring upon
abarns, upontwo situatedand werehay. The buildings$300 upon

“ destroy-farm in and werePlymouth known as the Thompson place,”
thethated by fire November contended11,1870. The defendants

ofwaspolicy avoided by misrepresentationthe fraudulentplaintiff’s
tend-the value of the The introduced evidencedefendantsproperty.

build-to theing show that the ofthe cash valueplaintiff represented
as toto sidesings $5,000.be onMuch evidence was introduced both
farmthe value theof the land thatand the Itbuildings. appeared

but,fire,had ex-been sold several times within theyearsthree before
in had beencept instance, cash,one it had not for in butbeen paid

Westernlands, byfor otherexchanged such as notes securedproperty,
ofa The valuemortgages, and and machines.patent right patented

the thus for inproperty controversy.the farm wasexchanged
allowed,John what hewas to testifytoNutting subject exception,

thereon,—in for thepaid farm,1867 Thomas with the buildingsNutting
the nearest of the near-bounds said farm a mile frombeing less than
est beiugbounds roadbyof the the distance thebutThompson place,
from a and a He was alsomile half to a mile and three quarters.
allowed, Thomasto to at thethe whichsubject exception, pricestate

farmNutting was bid off at inauction 1870.
1869,In for certainone had theCapen Thompson placeexchanged

lots of land in toWentworth, $8,000 exception,and a Subjectnote.
Reuben in for a tractHobbs was to 1869what hepermitted testify paid

ofWentworth,of about in section800 acres of wood land in another
town,the Theconveyedand several from Capen.miles the lots to

land and to theon 800 as similartimber this acre tract were described
Hobbs,land and some tentimber on the It thatlots.Capen appeared

or fifteen had cut theyears spruceto the toprior conveyance Capen,
lots;timber from that he hadalso,the greater of theportion Capen

* Reporter.term,Decided March 1873.(adjourned)
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had considerable in in in Wentworth.woodlandexperience dealing
toSubject his theexception, Hobbs was to opinion uponpermitted give

cash value of the lots.of the hard wood thestumpage Capenupon
fire,Moses now,was thePervear at the of the is ownertime and

and a ex-occupant of farm toSubjecttheadjoining place.Thompson
he was to value ofception, to the cashpermitted give his asopinion

the oc-the fireThompson place, the at the timeincluding buildings,
curred. The Pervear’splaintiff that there no ofwasobjected proof

tocompetency judge.
It farmer,that Charles is about oneappeared residingMitchell a

mile from of landthe that he owned aThompson place; formerly piece
;which is now a farmnortherlyof the of thepart portion’ Thompson

east;that he owns a thatpasture farm on theadjoining the Thompson
in farm,to this usedgoing pasture he to over thego Thompsonofpart
tying ornear, occasion,his at,horse the he had hadthatbuildings;
within a or for to that ofyear two, when overhunting sheep, go part
the farm buildings,on the same side of road asThompson the the

; also,thegoing to of the woods had into theup edge that he been
house, and had some of the barn.knowledge exception,Subject to
Mitchell was ofallowed to his as the cash value thegive toopinion

atThompson the of the fire.place, including buildings, time
The defendants the as he was tes-called a witness. Whileplaintiff

himtifying, to ask how he hadthey proposed testified on certain points
in his hadwhich the defendants taken. Thedeposition plaintiff’s

“ read,counsel contended that the and thatdepositionwhole should be
the witness should not withbe on the stand thebadgered deposition.”

ruled,to it was that showSubject exception, the defendants themight
to the and himask to read Adeposition plaintiff, therefrom.passages

similar to maderuling, subject the same wasexception, subsequently
in Rand,the case of J. B. a the whosebywitness called plaintiff, dep-
osition had been taken the defendants. The defendantspreviously by
were also to Rand meantto ask what hepermitted, subject exception,

certain inanswers his to which his attention was called.by deposition,
Verdict for the defendants. of a trial.Motion the for newplaintiff*

Reserved.

H. andBurrows, Albin, for theBingham, Page & plaintiff.

forBlair, Putnam,and defendants.George, theCarpenter,

By the Court. think was inWe there no error admitting the
of as to what he for Thomastestimony Nutting Nuttingthe farmpaid

1867, is,in and sale of it in thatobjectionthe at auction 1870. The it was
too remote as to sale asand the first to time. We are oflocality, the

however, that neither can be sustained as matteropinion, objection of
but that waslaw, cause,it for the who tried thejudge incompetent

discretion, ;tohis admit the nor do we understand thatevidence the
of If haddiscretion reserved. such beenquestion intended,was we
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or sucheffect,that elsetoan explicitshould have expected statement
discretionofexercisetheaffectinga the circumstancesofdescription

areserved; and suchto bewhole was intendedas to show that the
find.do notwedescription

in question,theof distance from propertyIn matterto therespect
or villages,in citiesAs to real estateno doubt.we think there can be

miles mightor twoof onea distanceatthe value of such property
farms, farmingtoina while respectfurnish or no aid jury,little to

rural orin thedistance,at a muchland, land, greaterand wood sales
invaluable, and,State, affordwouldof ourinhabitedsparsely parts

in such investigations.hadaid that could beinstances,some the only
insurance wasthat theittime,In to of appearsremotenessrespect

The sale of the1870.11,loss,and the November20, 1870,October
stated,not itthe isyearof1867, but as the timefarm wasNutting in

or two thanless,a monthormore,been several monthsmay have
three the insurance.years before

inof the real estate20,18 H. a saleIn N.Thornton v. Campton,
asadmissible1816, bearingto bein of was heldquestion, the spring

infour theendingthe yearson same estate duringthe value of the
that the causescourt, Gilchrist, J.,1814; sayof and the byspring

in ofand the value moneyin landwhich the value ofchangesproduce
that safe inferencesare, veryin theircommonly, operation,so gradual

estate, toa asof particularbe formed from the valuemay present
with thewhat or six conversanttwo, four,it was years ago, by persons

business of the neighborhood.
in State,farms ourThis true of the cultivatedwould be especially

of the court toand within the discretionwe think it would beclearly
in thisreceive the offered case.testimony

of mustin time"Whether offered is too remote pointthe evidence
who triesjudgediscretion of thebe left much to thenecessarily very

be revised unless itthe and that will notcause, ordinarily discretion
thatbe reserved forclearly purpose.

to the dis-That in to time is leftthe of remotenessquestion respect
in thisis too well settledcause,cretion of the who tries thejudge

byand it notauthorities, questionedState of isto need the citation
counsel.

for other woodHobbs,The as to the paidof Reubentestimony price
in ofwas, admissible,land in the discretionWentworth, think,we the

to It isconveyed Capen.several miles from the lotsjudge, although
in tosimilarity, charac-quite respectobvious that there be suchmight

aid inand' a as to furnish fix-market, greatter location in relation to
the of lots.ing value the Oapen

lots, itAs to on the wasOapenhis of the value of stumpageopinion
an Itfor the to give opinion.court to whether he was qualifiedjudge

ofstatute,is the decision themade and we cannot revisebycompetent
on the of the witness.judge qualification

Mitchell,In same re­of Pervear and theregard to the testimony
marks that in to of Hobbs apply,were made the opinionrespect ­ —
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as tothatnamely, opinionsthe of the witnesses toqualifications give
byvalue are to the cause.be determined the who triesjudge

The to in of witnessescourse allowed be taken the cross-examination
on instand,the in not accordancereference to their wasdepositions,
with ordina­our and should notsettled Witnessesapproved practice.

aSuchrily inbe asked to read to the theirjury depositions.passages
witness.useless,is theannoyand calculated toproceeding generally

the depositionThere be a it would be aftermight case where proper,
witness, and givehad counsel,been read to the to recall thebyjury

it. Therehim an ofto the whole or someopportunity partexplain
meant bya him hebe case where it would be to ask whatmight proper

; be unneces­certain answers in but it wouldgenerallythe deposition
Alland in that form.sary, therefore to the questionimproper, put

him an-­tothat would or would be givebegenerally necessary proper
seem to bein his thatdeposition mightopportunity to.explain anything

ofAnd the offerinconsistent with his oral on the stand.testimony
terms,course, in mild and briefshould,such an of be madeopportunity

trial,contended, theatand in a civil manner. counselThe plaintiff’s
“ theon the stand with deposi­that the witness should not be badgered

” full; and that sustained to the extent of the appropriatetion claim is
in it wasand whichsignificant language presented.

Grafton,v. SeptemberAt the first trial of Kendall Brownson (in
“ hisdefendant,of deposi­on the cross-examination theterm, 1863),

him, and the courttaken was shown totion, by thepreviously plaintiff,
defendant, to askthe of thethe plaintiff, against objectionpermitted ’‘ it?toand did swearyouthe Is that your deposition,him question,

courthand,in his thestill theAlso, while the witness held deposition
‘ in thatDid you state, deposi­the other to be put,questionpermitted

Onof Rutherford notes?”’received out thetion, anythingthat you
thetoreserved,'it identifya asked onlywas held that question,casea

denied,if it wasor to the signatureor the deponent, provedeposition
andas an admission of the party,of theusing writingthefor purpose

itthat wouldwitness, be buta of adeposition might proper;asnot
“ swearand did youyourthat the Is thatquestion, deposition,seem

” witness, rathertheintimidatingasked for the ofit ? was purposeto
; it would alsothat seemof informationobtainingfor the purposethan

“ receivedin that thatstate, youDid you deposition,the question,that ” asked;been? should not haveof Rutherford notesout theanything
itcontents of the deposition,for of theif it called parol'evidencethat

witness,theif to embarrassinadmissible, and it was askedbewould
postponedshould have beenthe whichjuryan effect uponand produce

of dis­that it a matterwasit was equally improper;argument,till the
ques­not to allow suchbeit wouldcretion, ordinarily properand that

was settrial. The verdictat theto the defendantas were puttions
on another point.aside

“term, hison1866),trial of that caseAt the second (March [the
dep-acounselcross-examination, producedthe plaintiff’sdefendant’s]

in this case,the defendantbyto a givenbe depositionosition admitted
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taken theread,at or that de-the and toplaintiffs’ request, proposed
fendant on The courtthe stand should of it to theread, jury.portions
ruled, untilas a done thediscretion,matter of this should not bethat

introduced; andevidence on the of thethe had beenpart defence
plaintiff toThe theexcepted. put depositionthenplaintiff proposed
into the him it. Thehands,defendant’s and to cross-examine upon
court ruled in anythat the should not waycontents of the deposition
be made of the de-known to the cross-examinationthejury during
fendant, him,for or show-the of or contradictingpurpose impeaching
ing any his on thetestimonybetween the andinconsistency deposition
stand, or him but that,to in theasking explain anything deposition,
when evidence,the in read theplaintiff mighthis hoput rebutting
deposition to anythe and the defendant tojury, explain appar-recall
ent in thator to the re-inconsistency, depositionexplain anything
quires After theexplanation, which theruling plaintiff excepted.—to
defendant case,his to suchrested counsel read the jurythe plaintiff’s
portions chose,of the and the defendant was sub-asdeposition they
sequently as andcounsel,recalled a witness his own was cross-exam-by
ined by reserved,the On it was held C.plaintiff.” J.,a case (Perley,.

shalldelivering the that in which evidence be given,the orderopinion)
and the exercised, inright of examination is our muchverypractice
in the court;discretion of the habit of wit-cross-examiningthat the
nesses as to their in is one toformer the same cause liabletestimony
abuse; case,that if incontradiction,there that between theanywas
deposition and on thestand,the of the witness thetestimony plaintiff
had it;sufficient atand the course taken the trialto showopportunity
was approved as The decision of this questionthe correct practice.
was not N. itH. was not as estab-reported 186), regardedbecause(47
lishing lie# orany doubtfulsettling any point.

There can be to a or tohardly identifyocccasionany deposition,
stand,prove the on to ask himsignature it,of the the orby deponent

any in itquestion to until is recalled after has beenregard it, regu­he
inlarly not hisput time,evidence at the which is exam­duringproper

ination or matters as the of theidentitycross-examination. Such
andpaper witness,of of the arethe and the genuineness signature,

not in well not to con­usually anticipate anyand it would bedispute,
willtroversy on and what bethose but to wait see objectionspoints,

made to it is offered at thethe introduction of the whendeposition
can laidno absolute rule beproper time. The is one on whichsubject

v.down, it is a and of reasonablenessbecause matter of fact (Darling
inH. is no error lawWestmoreland,52 N. In therecase,this408).

for which a new trial should be granted.
verdict.on theJudgment


