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and heall,attorate,native was to or not remainremain at the same
whateverworks, that,isremains and inference irresistiblefinally the

thehe and worksaid, uponhave to remainmay finallyhe concluded
more.him;terms recover nothingoffered and he couldcertainly

defendant, orIn the to theus,case before the the waterfurnishing
andin handsthe theentirelyoff his was a mattercutting supply,

of the servicepower of the as much as thejust performingplaintiffs,
thewas AfterB, inat the discretion of the caseentirely supposed.

desiredplaintiff theycontract whichhad failed to make thecompany
was,to do : onemake, there couldthey properlywere twoonly things

to the othershut off the that ran to the defendant’s premises;water
to hiswas, terms, accordingto let him his andhave the water upon

offer. The the adopted.result shows which alternative plaintiffs
££Their must beacts Therethan their words.”speak plainer

theJudgment for defendant.

Doe, J. be drawn from theinference, mightWhether the that
the wasplaintiffs’ that understoodthey pricethe water toallowing go,

$10, ;would not the refereebybe a conclusion of fact reported
drawn,whether the from the defendant’s allowinginference bemight

$12,it,the water to understood the wascome, and that heusing price
v. ;N. H. and whether theAtheneum,Portsmouth 44(Fogg 115)­ report

should be draw inference of factrecommitted for the referee to the right
from find a mutualor,the acts of both to a fixedfailing byparties, price,

in minds of the or exist­theunderstanding, actually existing parties,
ining an to find theof law force of whatestoppel,contemplation by

have,water was toand the deservedworth, reasonablywhat plaintiffs
quc&re.

Androscoggin R. I. Co.Forist v.

1872, 48, action-on the casePrior to of a remedy bythe statute chapter
anfor an in favor ofto real estate did not administrator.surviveinjury

to realfor an injuryTo sustain an action on the case an administratorby
tointestate, on his sueestate after the death of Ms the facts which right

must be in the declaration.stateddepends

M. RiverCase, ImprovementO. Forist against Androscoggintheby
ofof the estate Rich-administratorCompany. The sues asplaintiff
Perkins,said Richardard Perkins : in a of thethe case for thatplea

seized andI860, lawfullyhis waslifetime, 1,in and ever A. D.since May
hummer, containing thirtya inof tract of meadow land saidpossessed

ariver, andacres, beingon the Androscogginwest side of thesituate
Bummer, all of which the saidof lot saidNo. 229 of the lots inpart

anddefendants, minding;defendants were well but the saidknowing
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tocontriving injure the said in andlifetime,Perkins his his said estate
decease,since his and him theand his and ofdeprive assignsheirs

benefit of said land, hath, 1860,meadow A. D.1,ever since the said May
maintained and Erroll,and continued in saidkept up a mill-dam-in

Coos,county river,of across the thereofAndroscoggin byand means
caused the water of said landriver to overflow and the meadowdrown
aforesaid 1,ever said and1860,since A. D. theMay whereby grass
other Perkins,to to hiscrops belonging lifetime,the said in his and.
heirs and assigns decease,since his in and meadowhis theirgrowing
aforesaid, aforesaid,within the time and hundredof the value of three
dollars, been andworse,have hisdamnified,made and anddestroyed,
their landmeadow rotten,aforesaid is andbecome spongy, impassable;
and the said Perkins has in his life-also, aforesaid,the timeduring
time, and said in andthe administrator his for said heirssaid capacity
assigns, hissince thedecease, been fromthereby clearingprevented
said meadow and inputting crops.

To this declaration demurrey,the defendants filed a whichgeneral
the court sustained. The excepted.plaintiff

Case reserved.

A. S. Twitchell,with whom & Drew A. Bingham,were and G.Ray
for the plaintiff.

Fletcher & and Burns for the defendants.Heywood, Heywood,&

J.Bellows, C. for land not,The the to the does atremedy injury
law, a;common 1 1217, notesurvive to the administrator. Saund.

Bouv. 64,Law Dict. cited;and v. 5 Pick.65, Moore,cases Holmes
;257­ v.Vittum Gilman, 48 N. H. 416.

The statute,rules of the common law have been both inchanged by
England and in this so as a case like this.State, but not to reach

By 7,the de in vita3, testatoris,statute of 4 Edw. ch. bonisasportatis
a forremedy was to action of togiven by injuriesexecutors trespass

goodsthe lifetime; and,of the in an construc­by equitabletestator his
tion of statute,that it to personalwas held to estateapplicable injuries
other than toheld not to to thetrespasses; injuriesbut it was extend

orperson to real estate. See the cases above cited.
The of 3 a to4, remedystatute and 4 W. ch. sec. exec­4, 2, gave

utors for estate;to his realdone in the of the testatorinjuries lifetime
but, course,of this inis not force here.statute

estate,Our actions to realstatute,own which of to-saves trespass
real does not extendwith actions of together ejectment,and actions

this Gen. sec. 11.Stats., 207,case. ch.
distinction,for but the legis­There to no thisseems be reasongood

name, andfit of trover and trespass bylature have seen to save actions
to denoteis the use of the termnothing trespassthere that indicates

Until,in form.real than what is aestate otherany trespassinjury to
injurieswhich comprehendhave used terms fairlythen, legislaturethe
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con­courts cannotcase,of on the thewhich are the actionssubjects
survives.strue to this cause of actionthe enactment so as hold that

estate,The to the intestate’s realadministrator also forsues injuries
and reliesmill-dam, uponcaused a thecontinuance of sameby

to thetitleStats., 179, 19; anyGen. fails to allegech. sec. but he
hesue;land contrary,in on theadministrator, anythe or toright
Itthealleges the to to and of deceased.assignsbe the heirsinjury

theis thatin declarationvery clear, think, that it should thewe appear
ifhaveadministrator, sue,as as he wouldplaintiff, such has a toright

adminis-the and theinsolvent,intestate and the estate wasdied seized
for; aughttration and,not But of this kind isnothing allegedclosed.

that aloneheirs, theythe andthe has descended toappears, property
can to1872, pendingsue. of does not48,The statute applychapter

and sustained.suits, cannot this Demurrersave case.

Corey v. Sumner.

The issuesame for is made shouldcomplaintto whom bastardymagistrate
the saidwarrant upon complaint.

Vermont,ina of theWhen the made before justice peacewascomplaint
in theand the issued a Newby justice proceed-warrant was Hampshire,

was helding irregular.
com-thenot waived theby by waivingSuch defect will be respondent

court, noif he hadand and bond for atplaint giving appearancewarrant
toas as it camedefect, objectionof the and made his soonknowledge

his knowledge.

State,ina the name of thebastardy act,This is under theproceeding
Sumner, Jr. respondentW. James B. TheCoreyMariaby against

in thisa of theby peacearrested under warrant issued a justicewas
in aVermont,to before jus­a made and sworncomplaintcounty upon

taken before aof that The wastice of the State.peace respondent
the com­hearingthe withoutthere,of andcountyCoos justice peace,

Vermont,was inread, it so madewithout thatknowledgeandplaint
examination, and gavetheof andcomplaint,lie waived the thereading

The proceed­court.bond his at the judicialfor appearance supreme
season-theterm, 1871, respondentandat theing Aprilwas entered *

* 1868,1, sub­76, 4, JanuaryeffectStats., sec. tookThe ch. whichGen.
former statutes.bya the bond requiredstituted forrecognizance

Reporter.


