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issue, trial,merits,all to thesuch are waivedobjections by pleading
into quash,and The motionSewell,verdict­—­Lowell v. N. H.15 87.
atandcourt,in thiscase,this made first entrywas at the term upon

to the respon­the earliest was knownafter theperiod objectionpossible
to wasdent. think motion quashWe this is and that thesufficient,

and must overruled.properly granted, that the beexception
Proceedings quashed.

Forrist v. Leavitt.

con-authoritya theWhere of the act undertojustice peace, assuming
ordered7, Stats.,ferred warrant236, verbalby bysection Gen.chapter

law, Held, itan that wasofficerto arrest an theoffenderalleged against —
alone, consti-the and to whatof the to decide asprovince duty justice,

ob-tutes an the officeroffence; and that it differencemakes no whether
officer,served in goodthe commission the The actingof offence or not.

faith, himselforder,in notthoughand obedience to the he mighteven
havebelieve the notto be and the mightparty guilty, justicethough

is,acted in faith, norgood guilt,reasonable belief of theupon party’s
nevertheless, in thejustified arrest.making

Trespass, Oliver a sher-by Leavitt,Forrist M.against deputyHenry
iff",for andassault false imprisonment.

statement,The defendant, with issue, alleg-the filed a briefgeneral
ing, other a brawlamong that ofthings, makingthe wasplaintiff" guilty

tumult,and and ofof and in andhighway,rude conduct thedisorderly
a of thesebeing night-walker; that a viewof thejustice peace, upon

offences, thatordered the defendant and theto the plaintiff,arrest
defendant warrant. Itarrested him without writtenthereupon any

that the de-the in orderedappeared justice, the presence,plaintiff’s
fendant anyto arrest viewed ofthe plaintiff",but whether the justice
said offences a in made atwas matter arrest wascontroversy. The
about eleven of theo’clock at thenight, instantaneously givingupon
order. withentirelyThe defendant that it isanrequested instruction
tjie to it makes nojustice decide as to an andoffence,what constitutes

If he actsdifference whether the or not.sheriff" views the offence
orderorder,such and and theupon acts in isgood faith, justified;he
if henot,orthe whether existedjustifies sheriff, the offence actually

in-in butacts thegood jury,faith. The court so to instructdeclined
didthem,structed the justiceother ofamong that the orderthings,

ofnot the the commissionjustify sheriff, unless the viewedjustice
some one of the The juryoffences described in statement.the brief

a verdict forreturned the plaintiff.
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Tlie Did thealso answered the 1.jury following questions: jus-
tice believegive faith,the order in and togood reasonable causeupon

A. HeForrist ?of offence described in brief statementany theguilty
did Forristnot. 2. Did thatthe defendant act a beliefreasonableupon
was ? A. Heof offence described in statementguilty any the brief
did not.

Motion to set aside the verdict. Case reserved.

defend­for theAldrich with whom Drew,were& Shurtleff, Ray &
ant.

prder officer, subject-An thea ofby judicial having jurisdiction
as a warrantmatter, the ministerial to the same extentprotects officer

and9,4,issued a founded secs.by a underjustice, upon complaint,
10 of 234 of the Generalchapter Statutes.

asheriff, beingA of is a officer,the and thejustice judicialpeace
former.officer, theofministerial is to and under controlsubordinate

“ a justiceSuch In whereis the doctrine of the common law. all cases
ministerialhas to make an order and it to an inferiordirectpower

it, remedyifofficer, prescribed,and he nodisobeys there be particular
inten-it obviousis on And it is theindictable.” Russell Crimes 412.
at thesherifftion of in thecase,the this tolegislature, particular place

3 of chapter8,service of the officer. cli. 236. Sectionjudicial Sec.
thecasesuchIn236 an officer the to arrest view.gives right upon
hadunless heormight existed,officer be held liable unless the offence
sec-this-Underreasonable cause to believe that such offence existed..
andarrest,totion, it is not sheriffmade the of theimperative duty

by giv-to ofthe seeks meanslegislature give society protectionbetter
aroundthrowingto a of the anding justice peace therebynew power,

bydoneisthisandthe ministerial officer the safeguard of protection;
givessevenand of Sectionsections seven the sameeight chapter.

offence, of the peace,—to view of anany justice, uponpower —breach
ancommandtoor when for the thenecessary ofpreservation peace,

“ suchuponofficer, &c. orSection officereight says, person,Any
dis-foracommand, &c., assigns penaltyarrest and andmay detain,”

obey,tosheriffthethus it ofobedience, dutythemaking imperative
of theknowledgethis, too,and whether the sheriff has any personal

or not.offence
inactsif heAs a a will begeneral protectedofficerprinciple, public

Hilliard on2in law.faith the of agood discharge duty byimposed
183; Ronahoev. Richards,Torts 38 Me. 376.

af-thereon,foundedorderNow, statute,can it be said that this and
hold? Toexistsno offenceford to the officer unless theprotection

be impracti-to as it wouldthis would be hold the statute nugatory,
had noif hehimself,for the tocable sheriff determine for particularly

The legislatureknowledge of the offence until theby justice.ordered
than isoffendersto a forgive summary arrestingaims more means

Statutes.General234 of thesections and ch.by four, nine, ten ofgiven
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This is done withby clothing discretionary power,the officerjudicial
min-and, in thethe same ofconnection, dutyit themaking imperative
withexecute;isterial carryofficer to and this and dutynew power
dis-them, ex in thenecessitate, to actsthe inferior officer whoprotection

of To the sheriffcharge his holdduty. otherwise would be placing
in dic-a very circumstances, everyundesirable Underposition. such
tate theof sound thatas well as of naturalpolicy, requiresjustice,

oforder of the should thejustice be holden for protectionconclusive
State,the officer in thisit. It isacting innocently under well settled

and warrant, aelsewhere, that a face, by justiceits issuedregular upon
having of the ajurisdiction subject-matter, complaintfounded upon

State,under andsections and thisnine ten of the ofGeneral Statutes
like in inactingstatutes States, will ministerial officeraprotectother

of his ifdischarge althoughhe doesduty, authority,not exceed his
founded irregu-a orupon groundless or however erroneouscomplaint,
lar 262, ; Ken-Weed,the 268previous State 21 N. H.proceedings. v.
iston 328;v. 80 v.JDittle, ;N. H. 318 v. 34 N. H.Davis, KelleyWoods

43 N. H. ; 460;210 BlanchardNoyes, Currier,Batchelder v. 45 N. H.
v. Goss, 2 N. H. 491; 2 courtHilliard on Torts 184. theAnd where
or hasmagistrate officer, actingofjurisdiction the ansubject-matter,

writ,under their warrant, or to examineother is not boundprecept,
into the of its andvalidity or the itsofproceedings, regularity process,
is not liable, onof 2 Hilliardcertainly, without malice.proof express

184, ;Torts 2 Davis, Shed,sec. 10;34 N. H. 328 v.Woodsv. Warner
;Johns. 138 Kimball,v. Hoover, ;20 How. 65 v.Dynes (U. S.) Cray

42 299;Me. Creenman, 291; Vance,Ortman v. 4 v. 1Mich. Mason
Sneed 178. And still thatthe more favorable beenrule has adopted,
the process unless want of its face.protects, jurisdiction uponappears

Churchill, 22;Churchill v. 661;12 Vt. 13 111.McDonald v. Wilkie,
Barnes v. Barber, 401; 411;1 v. Ash-Gilm. v. ib.Smith,Parker Tefft

13 111.baugh, 602; 410; Crice, 1Kent,v. 2 v.MillerGrayWhipple
; 642;Rich. 295;147 State v. 6 12 Mo.Groio, v.Eng. Higdon Conway,

2 Ela. 171; 411;; ;Barb. 182 12 274;7 Johns. 395 12 Pick.Wend.
11 Md. 471. "And ren-even the has of factsthough knowledgeofficer

it Warren,void for Hilldering want of The v. 5jurisdiction. People
;440 ;v. Birchard, Bdmondson,1 17Wis. 457 v.Sprague Buffandeau

;Cal. 436 v. v.189; 410;23 St. 2Billings Bussell, Pa. WebberGray
24 Wend. 485.Cay,
are toWe aware that reference ac-these decisions more directhave

tion writ, warrant,under or meansother for such were theprocess,
then for the action the ministerialprovided judicial byofficer to compel
officer. It will of casesseen,be an thehowever, manyexaminationby
cited, that in isno case the or of the restrainedguilt innocence person
of his virtuemade a test is it theliberty Neitherquestion. peculiar
of the andthat theprecept justifies, issuing,but in personauthority

overjurisdiction subject-matter.the
Section of author-7 236 clothes with new judicialthechapter justice

It Theity. reads thus: officer.”“He command themay, upon view,
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is tojustice decide, himself, whether anhe views offence or not. The
sheriff might be a mile away. “Whenever the law vests in a justice
or magistrate‘a right of and himjudgment, discretion to deter-gives

facts,mine he within hisnecessarily exercises ajurisdiction judicial
Maauthority.” v. Smith, 5 136. InGray bar,the case at the jus-

tice exercised a judicial authority, himself,determined for and made
the arrest;order to and the law, this means which aproviding by
justice may enforce his command, itgives warrant,virtue with aequal
under sections 9 and of 234,10 so far as to thechapter protection
officer is concerned. 8,Section 236. suchofficer,Thechapter upon
command, may arrest and detain, not if or ifthe isperson guilty,
there is good cause to himbelieve butguilty, such command.upon
By virtue of these sections, the when is andorder, made, peremptory,
the duty imperative.

Now that the judicial of extended,the is should notauthority justice
the protection to the ministerial ?officer likewise be extended

Wherefore we say, aforesaid,that the as andjustice having .authority
having jurisdiction in the town of Colebrook, and no or formwarrant
of command being required, the sheriff was We believe thejustified.
statute means new forpower the and to thejustice sheriff,protection
and that the rule which governs and the in the dis-protects sheriff

of hischarge induty other cases should be in andthis, thatadopted
such a rule would be safe and wholesome law; safe, because the pro-—
vides for the punishment of forthe an of the con-justice powerabuse
ferred upon him, and gives redress,the indictment orinjured party by
civil suit, for sheriff;actsoppressive by wholesome,done the and

itbecause means protection to in dischargethose who act thehonestly
aof duty imposed theby law.

And the verdictspecial cannot affect the to theprotection sheriff,
because the law him animposed upon imperative duty.

Fletcher for the& Heywood, plaintiff.

The offinding the takesjury away all defence. Itgrounds-for
must be remembered that the defendant was and saw the samepresent
acts that the justice of the did, and didknew that thepeace plaintiff

that wouldnothing an andjustify arrest and still heimprisonment;
arrest,made the nohaving reasonable belief that the wasplaintiff

of anguilty offencethat would it. Here is an tojustify attempt jus-
an act donetify theby defendant, with no reasonable belief that the

act was Theright. for theargument is,defendant that he must blind-
executely the order of a that it ismagistrate, when he knows not

Weright. will that a ofsuppose should,the withoutjustice peace
antecedent or make out andprocess judgment, a writ of execu-sign
tion for a sum in anddebt costs within his and shouldjurisdiction,

it to angive officer to officer, case,collect: the in an would beordinary
injustified collecting But,the execution. that wellthe officersuppose

knew all inthe facts case,the and that the execution was illegally
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?issued: can one that be in itjustified executinghe wouldany pretend
faith, is notThe officer must act in or he Olossonv.justified.good

Morrison, ;N. H. 482 N. H. 544.47 Allen v. 47Colby,

Aldrich inand Drew, reply.Ray& Shurtleff &

The claims that an must act in or he isplaintiff good faith,officer
not justified, Morrison,cites N. H. Allen v.482,Olosson v. 47an<J

cases,N.47 H. 544. in that class of but inThis trueQolby, may be
the case at bar, inthe as to the defendant actedquestion goodwhether
or bad faith was not to The defendantjury.submitted the requested

“the court to if the in faith,instruct the officer actedjury that, good
“he was justified.” said, that,This butdenied,the court substantially,

if the didjustice not hecharged,view the offence [the defendant]
could not in no the of or badjustify,” questionway submitting good
faith to Morrison,the In v.jury. of Olosson court say,the case the
in that class of cases, it is a fact for theof whether thequestion jury
officer faith,acted in or bad and forgood good a lawfulfaith, pur-—in

or inpose, faith,bad and for an theimproper purpose. Also, same
indoctrine Allen v. If47 N. H. 544. the officer had noColby, good

reason of own,his or existed,no that offencereasonable belief he may
have acted in faith and ofgood from a sense duty, which he under-
stood the order of the magistrate imposed.

Foster, J. aAny justice, of breach ofview the orupon peace,
other transgression of the law for his cognizance, or whenproper

fornecessary the ofpreservation the commandmay officerpeace, any
or other to arrestperson the Gen. Stats.,offender. ch. sec.236, 7.

If the officer or other thus shallperson commanded not suchobey
command, shallhe be tosubject the same as forpenalty andisobeying
officer. Stats.,Gen. ch. 8.236, sec.

This ispenalty a fine not tenexceeding dollars. Gen. ch.Stats.,
236, sec. 2.

The command,verbal therefore, is asjust theimperative officerupon
as a formal warrant founded a formalupon complaint.

The in thejury case before us found, by verdict,have special that
the did notjustice thegive order for the inarrestplaintiff’s good faith,
and upon reasonable cause to himbelieve guilty.

But sheriff,the to whom a warrant or other is committedprocess
for service, is not accountable for mistakes,the or for the orcorrupt
malicious motives or proceedings, of the magistrate issuing the warrant.

It may be said that the did an offence;not view andjustice such
may well be as theregarded result of the verdict. He couldspecial

aonly issue valid order ofview an offence. Thereforeupon the order
was void. Therefore, again, “avoid warrant affords no[or order]
protection to the officer orserving to serve the same.” Allattempting
this is true and ;sound but the answer to isthe argument bysupplied
the oflanguage the court in 21State N. H. and the illus-Weed, 268,v.
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“trations it is athere as connected with thepresented: magistrate,
;in toto in ofbut, officer, only.”void warrant the hands the voidable

“ A is void its itit,as to all connected with when faceprocess upon
A seal, instance, beingwants essential form and substance. forlegal

one of to to is essential,the alegal requisites give vitality process,
and its absence the void.”renders precept absolutely

But the new of sectionbyconferred a thepower upon justice peace,
and236,of the to the sealmagistrate7 withchapter permits dispense

with any therefore,The absence of the seal and thewriting. writing,
isis no want of form and If the warrantessential substance.legal
toissued for an offence not within the of thejurisdiction magistrate

or andto arrest a over whom has notry, person legal authority,he
. if officerOr,these facts the are void­ antheyappear upon papers,

allundertakes to not his his acts areserve a withinprocess precinct,
“void. In all the its face its illegality;such cases showsprocess upon

and virtue ofbythe officer will not be because he is actingprotected,
vital­it from have nowhich, legalis theirpapers inspection,apparent

ity.”
statement,In inus,the case the the briefbefore offencesenumerated

and thewhich the order was were within jurisdictionupon predicated,
of of sectionthe to all within themagistrate They purviewaretry.

Stats.; of the18, 252, and of justicesGen. thechapter jurisdiction
4,section chap-as to the trial of such is conferredpeace, offences, by
defend-ter 234. and theThe offence the offender were withinalleged

theant’s or order ofas a sheriff. Theprecinct, deputy process, ”“ ;verbal, did anynot its facejustice, being illegalitydisclose upon
fair andwas, legalbut the order to all and to allintents appearance,

its face.upon
that a war­in reportsThe cases our own sustain thefully position

offace,rant, its a justice having jurisdictionissuedregular upon by
such as the statute pre­the founded asubject-matter, upon complaint

4, if234, he9; officer,will a ministerialscribes secs. 10),(ch. protect
matterwarrant,in noauthoritydo not exceed his of thethe execution

mali­orerroneous, irregular,how the nor howgroundless complaint,
pro­the or motives of or the magistrate,cious theproceedings party

absolutelynot thevided the be such as to renderirregularity process
30Little,v.void, Kenistonto the clear of the officer.apprehension

43 N. H.; v. N.Davis, 328;N. H. 318­ 34 H. v.Woods Noyes,Kelley
210; v. N. H.Currier,Batchelder 45 460.

theAnd is for us to distinction betweenit conceiveimpossible any
hasa theorder, magistratecase of a written and verbal whichprecept

andenforce, respon-as much to issue and so far as the dutyjust right
to servesibilities, requiredthe and the of the officerrights protection,

law whichand the or the are The sameexecute one other concerned.
writing,the to an order withoutconfers makepower upon magistrate

to executeand officer to is issuedwhich the whom the orderrequires
afford-it, it,carries the sameby necessary protectionwith implication,

invalid.him aed in the service of written not apparentlywarrant
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statute,view ofAny other the matter must render the whole upon
which the andjustice’s order was nugatory, void.predicated, practically

;See Batchelder v. Currier, cited­ Allen v. 47 N. H.before 544.Colby,
officer, warrant,No authorized to a or isexecute writ liable in trespass

for suchexecuting ;however malicious hisprocess, conduct bemay
if,much less instead of entertains amalice, he reasonablemerely

of because,doubt the or authorizedparty’s liability guilt; being to
execute the the law him inprocess, will theprotect ofperformance

and,that ifduty; conduct,he is ofguilty any malicious he is liable to
in andamages action on Bouv. 31.the case. 4 Inst. It is said, even,

that an officer is in on itsprotected executing regularprocess face,
hethough may know facts it forvoid want ofmaking jurisdiction.

The v. Warren, 440;­5 Hill Fish,Chase v.People 17 Me. 132;—­see
Churchill v. Churchill, 661;12 Vt. v. 8Shed,Donahoe ;Met. 326­

Hoover, 65;v. 20 2How. Hilliard on TortsDynes 336, 337.
The have found that thejury by defendant,verdict inspecial execut-

the didorder, noting act a reasonable belief that theupon plaintiff
was ofguilty the offence charged.

But the defendant well demur to thatmay verdict. What of it ?
The have not foundjury faith,that inthe officer acted bad or exceeded
the limits of the justice’s or hiscommand, abused orauthority process.

belief,The opinion, views, or sheriff,of arejudgment the wholly imma-
terial. Whether, being hepresent, observed the act which the magis-
trate deemed offensive and criminal or not, or whether, himself view-

the iting act, seemed to him otherwise,offensive and unlawful, or is
entirely immaterial. He had no himduty hear,torequiring deter-
mine, or view the offence. He was not his ownacting upon authority.
The order was peremptory; the The officer'duty wasimperative.
invested with no judicial discretion. The alone wasmagistrate em-
powered to determine, his ownupon view and his ownupon judgment,
whether an offence had ;been ifand heperpetrated determined that it
had, the sheriff had no toright otherwise, and,determine his ownupon
dissenting view of the matter, refuse to theobey judicial order.

It would be a singular state of if a sheriff refusethings might to
arrest a man murder,withcharged or any crime,otherlarceny, simply

16to usebecause, the oflanguage tins hasspecial verdict, he no rea­
sonable belief” that the accused is guilty.

It is manifestly the of the lawpolicy to itsprotect ministerial offi­
cers—those who are torequired subordinate,,their own andjudgments
their own wishes, tooftentimes, ofthe offi­superior authority judicial

“cers and tribunals. Their are, best,duties at sufficiently embarrass­
anding responsible.” Webberv. 24 Wend. 485. are sub­TheyGay,

jected to severe forpenalties Stats.,disobedience. Gen. 236,ch. sec.
“8. In all cases where a has tojustice make an andpower order

direct it to an inferior it,ministerial and he ifofficer, theredisobeys
be no particular ¿remedy it isprescribed, indictable.” 1 Russell on

“Crimes 412. Mr. says thatCliitty disobedience of an oforder jus­
tices, is&c., an offence indictable at common alaw, though specific
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is thepenalty by statute for theprovided dutyof that whichneglect
enforce;order is intended to him­nor can a defendant availotherwise

self, ateither the trial or aelsewhere, but want ofby showing jurisdic­
tion in the court.” 2 Crim. Law m.Chitty 279, note

The isofficer also liable to an 2 Hawk.attachment for contempt.
P. C., 22, 4;ch. sec. 2 Fox­241;Crim. v.Law, sec. ClarkBishop

;croft, 6 296­Greenl. Runlett v. Bell, 433,5 H.N. 437.
Such asthebeing liabilities and the officersof suchresponsibilities

our sheriffs and their ofthe law is not to thedeputies, reproachsubject
a failure anyto accord them beIfcommensurate thereprotection.
doubt this,about it is oftime to and languagereaffirm therepeat

J., in heWoodbury, Bissell v. 2 in142, 147,N. H. whichHuntington,
seeks to"to counteract an not attributewhose we doopinion, origin
this that sheriffs and theircounty, so far from being personsdeputies,
in bothemployments hazardous and unintentionaldifficult, and whose
errors are ratheroften toconsequently be or aremitigated forgiven,

'ofmere beasts andprey, cry’are to hue andbe hunted down thewith
of the whole community.”

Our thatis, the the defendantopinion byinstructions requested
should have been given givento the and werethat those whichjury;

aside, awere erroneous. andthe setConsequently verdict must be
trial granted.New

Ellingwood Bragg.v.

theUpon whether a aquestion accountlong upon books wasparty’s
times,at be,written different as it to it allor whether waspurported

written thewith same and ink and time,at the same a testi-pen witness
fied that he had been in as a hadyears,some andpractice lawyer forty
had about the same inas in the examinationexperience lawyers general
and handwritings;of he had in orcomparison that been oneengaged

casestwo which led him to hand-andparticularly compareexamine
but he didwritings, not claim to be able to angive whichopinion upon

any Held,reliancegreat could be that the admission of theplaced.
towitness as antestify was erroneous.’expert

The of a at nisiruling judge, the of aprius, upon witnessqualifications
revised,to anastestify will not be the of discre-expert, unless question

tion is reservedfully theby presiding judge.
Johnson,Dole v. 452,50 N. H. affirmed.

A trialnew bewill ordered on account of the evi-ofreception improper
dence, unless it very that not haveclearly such evidence couldappear
affected the verdict.


