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under others, be evidence of the of care,want andordinary under still
different circumstances might be evidence of thatgross negligence;
ordinary care is not suchonly exercise,care as inpeople wouldgeneral
but such as would exercisethey under the ofcircumstances each particular
ca­ ;se­ and hence the ainjustice assumingof test which is made
to to allapply in allallpossible persons, places, atpossible possible
times, and under all hold,possible circumstances. When we ascan

law,ofmatter that it is see,the of the blind and the deaf toduty to of
hear, and of dumb to then, then,the and it tonot till as seemsspeak,
me, can athere ofbe some of the tests which areproper application

to be in someattempted applied certain,of the cases as con­absolutely
clusive, and testsincontrovertible of contributory negligence.

But, thatsuppose are and it andpersons that werenegligent, proper
toright hold, law,as matter of in case,a that a weregiven person

grossly ifnegligent, yet, that is not ofnegligence the causeproximate
his shall that theinjury, excuse and of railroad forofficers theagents
the neglect of all allcare and caution, and them in carelesslyjustify
and recklessly on their at fulldriving of death withoutengines speed,
any abatement,check or and or no-any anywithout giving warning
tice at and where havecrossings places they every reason to apprehend
accident and and thusdanger, sacrifice human life need-negligently,
lessly, without and Suchfear without ? can-wantonly, responsibility
not be the law. verdict.onJudgment the

Chesley.Keniston v.

Our statute that the whenprovides, the summons left with defendant
his are attached shall the stat-be “in thegoods byform(1) prescribed”
ute, and that such thesummons shall to the defendant(2) “briefly give

at and shallsame information which the declaration moregives large,
the orcontain substance thereof.” And are the causesonly groundsthese

of abatement this statutewhich affords.
a in abatement in such would not cor-plea technicallyHence a case be

rect which should that the summons did substanceallege not contain the
writ, or that there a summonsof the was variance between theplaintiff’s

writ,the no the containand as statute that summons shall therequires
writ,of a thethe or forbids variancesubstance between two.

“inbe the form the summons must not follow theprescribed,”To only
statute,laid in the in mustdown the but all blanks that form beform

filled to with the writ.correspondproperly
form,summons not be in or in form ifA would the theproper prescribed,

inserted,and ifpartiesnames residences of the not or madewere properly
court, time,a or if it notto the or at waswrongreturnable wrong
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thesigneddated byorthe orwitnessed by jiroperlyproper magistrate,
of kinddefects thisform; anyAll and forclerk. these are theessential to

isbe,the that the summonsshouldin the in abatementallegation plea
law, particularnot then thespecifyin and shouldthe form prescribed by

defect.

TheCliesley.FreemanAssumpsit, by againstAsenath Keniston
that the writdefendant beabatement,inpleaded judgmentpraying

this,law, in thatabated form ofthe is in duebecause summons not
insaid the theby to towrit the answerrequired plaintiffdefendant is

A.T). ;October, andcourt 1872to be ofTuesdayliolden on the third
in and to answer to therequiredissaid summonsby the defendant

of nextTuesday Augustat thirdplaintiff to on thethe court be holden
demurred.after A. The plaintiffthe fifth of D. 1872.day August,

5,1872.The The error was inwrit and dated Augustsummons were
”” ““ Octoberthe wherethe word in summonsinserting August

Questionsshould have been. reserved.

18for N. H.Brown, 551,the Baker andWiggin, defendant, cited v.
Nelson v. 4 H.Swett, N. 256.

andSmall forMellows, the plaintiff.

“1. is,inThe that the sum-defect in the abatementalleged plea
mons is not allega-in form law as is thisprescribed.”due of Upon
tion the fact,arises. If be raised byissue it were of the issue would
traverse, thislaw,but is raised demurrer.being byof the issue Upon
állegation court mustthe must stand or fall. this issue theplea Upon
adjudge.

Now, we is in formexactly bysubmit that the summons prescribed
law in inevery The the videlicet theunderparticular. specification

cannot defendant can be allowed toplea relieve the Theallegation.
in Thespecify only allegation.such is the de-defect as embraced

summons,fect a and notis the writ andspecified variance between
“a defect in issue does notthe form law.” The ariseprescribed by

;this is not traversable were itupon specificationAspecification.
otherwise, this The must be so framed aswould be double.plea plea
to enable in for cause of ac-the suit the sameaplaintiff, subsequent
tion, if theto the mistake. But defendantdefect and avoid thesupply

defect,is allowed and differentdefect,to and anotherallege one specify
and he not obtainseither, onlythe court to thencan asgive judgment

hazards, but, his am-bythe itsof double withoutadvantage pleading
Ifhe to his error. the speci-avoids thebiguity, plaintiffoutpointing

substantial, then submitfication and weunder the videlicetis material
and the and thethere is a allegation,variance between the specification

isvidelicet useless avoid the variance.to
theis for de-256, authorityThe case v. 4 N. II. noSwett,of Nelson
allegeddefect;this but thefendant. The there the same asdefect was
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was, that the summons did not ofcontain the substance the writ. The
court said defect,such was not that sum-was,the but that the defect the

didmons not cite the atdefendant to the time and whereplaceappear
the writ returnable;was and into the error ofsingularthe court fell
giving for the injudgment a for adefendant, abatement, defectupon plea
not out hispointed by plea.

But Gilchrist citesJudge Swett, ante,Nelson v. for theas authority
of 554;doctrine variance between N. H.the writ and summons—18

and isthis the true doctrine Brown,of the In the of Baker v.case. case
18 N. H. 551, cited theby defendant, the was not taken.present point
The were,demurrer was and itthe taken thatspecial; underonly points
the writ was not enrolled, and nocorrectly that there was proper

ofprayer judgment, of againstwhich the court found the plaintiff,—both
and of course, therefore, But thegave the defendant courtjudgment.
did not hold law,that the summons was not in form butbyprescribed
that there was a variance between the Neitherwrit and summons.
of these cases iscited, intherefore, here.point

2. in amendable,The defect the summons is the whole record being
before court. v. andthe Adams 42 N. H. 554. The theWiggin, person
case are readily court,understood defendant hasby the and the ap-
peared.

Sargent, C. J. The variance and summons inbetween the writ
this is fatal,case if error isthe This is insettledproperly pleaded.

Swett,Nelson v. 4 N. H. and H.256, v. N. ItBrown,Baker 18 551.
is not a matter form,mere of as in N. H. 553,Adams v. 42Wiggin,
where the and court,the case be theperson may byunderstoodrightly

mistake;notwithstanding the for.in this iscase the defect toequivalent
leaving all, just Swett,the of no summons at and v.as fatal. Nelson

4 N. H. 258.
Our prescribes defendant,statute the form of to thea summons

where is attached. Stats., 14,Gen. ch. secs. 19. Itproperty 203,
will writ,be that a ourobserved in two andpractice, separateembraces
distinct first, the formal statute,whichparts: part, byis prescribed
and, second, declaration,the iswhich not and cannot be byprescribed

Instatute. some the is thusjurisdictions formal whichpart prescrib-
is writ,ed known as the the iswhile declaration served or filed sepa-

and notrately, is considered as any of writ.thepart
Our Gen. Stats.,statute­—­see ch. 3 4­—­is204, secs. and the same

as the law of 1830,1829 H. Laws of(N. or the law of 179191),p.
1815,H. Laws of with a in to the(N. p. 101), single relationexception

“v. andpenalty Wiggin, is as follows: Section 3. When(Adams supra),
the orgoods estate of in formany person attached,are a summons the

defendant,shallprescribed be delivered to or left at his abode,”the
“&c. Section 4. inEvery such summons shall set forth the sum the
ornote declared with andobligation the indorsements datesupon,

thereof, the amount of the in brieflyand all shallaccount, givecases
to the givesdefendant the same information which the declaration
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The first sec­at and shall the thereof.”large,more contain substance
sum­the writ orhas reference oftion to the form or the formal part

declaration,thewhile the othermons, part,second to theonlyrefers
thereof.substanceand that shall contain theprovides the summons

correct, notsummons, onlyto must beThe be in formthe prescribed,
form must all befar as form in thatso the is the blanksbutgiven,

formalfilled in the partas with the writtoproperly correspondso.
It if names and resi­thereof. would thenot be in the form prescribed

inserted, made returnableof the or ifdences parties were not properly
thebywitnessedwrong court, time,to a if it was notor at a orwrong

all theseclerk:magistrate, and thebydatedproper signedproperly
3section ap­are to to all thesenecessary ; particularsthe form and

while the substantialdeclaration,toonlysection theplies, 4 applies
of the from the formalpart process part.as distinguished

filled,In the form tostatute, blanks are left becertainprescribed by
summons,Aand the statute filled. withthey shall behowprovides

inunfilled,these blanks no summonssummons,nobe legalwould
the form must allprescribed. form the blanksTo in thebe prescribed,
be in form of the writproperly anyis defect thefilled. When there

is,summons,or thenformal isin the part, prescribed,—that —which
section 3 in should in thisabatement as.applies; allege,and the plea
case, that inin the or due formthe form prescribed,summons is not
of law. But if does not contain the substance of thethe summons
declaration, and should state thethen the plea par­section 4 applies;
ticular samedefect, the summons does not contain thethatallegeand
information more at nor contain thegives large,which the declaration
substance does that the summonsnot requirethereof. The statute
shall writ, that acontain the nor varianceprovidethe substance of

is,between fatal,the shall be as often erroneous­writ and the summons
ofly pleaded. law,to an officer theis addressedThe writ a process

athe summons ishim do whilecommanding things; processto certain
directed to him of and com­defendant, things,notice somethe giving

not and is notmanding him summons doesto other Thethings.do
required to but of the declara­writ,of onlycontain the substance the
tion. The from the writ. The form prescribedvariessummons always
for one is other.the form for thedifferent fromvery prescribed

In was,inNelson thatSwett, H.,v. 4 N. the abatementpleasupra,
the writ;of the be-summons did not contain the substance plaintiff’s
cause to at court on theby the requiredwrit the defendant was appear
first October, the first1826, by summons,and the on Tues-Tuesday of

ofday not that sum-that this defect was theOctober, Held,1827.
writ,mons did of the or theplaintiff’snot substancecontain the

substance of real defect was that the sum-his but that thedeclaration,
law;mons by or, words,left in otherwas in thenot form prescribed

that no had been left with thein the defend-summons form prescribed
ant, which Butin fatal. the was defec-defect, case, pleaas this was
tive, onlyand and the witha to the troublethere was demurrer plea;
the not on of that de-case sustained accountis, that the demurrer was
tect.
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The inrule case of thatordinary demurrers, mustjudgment be given
the who hasagainst party committed the first fault in wouldpleading,

account for the result ifreached in that case the rule were applicable
case,in this because the thewas first to err inplaintiff his pleading.

The summons is an in cases of thisoriginal process kind, prescribed
;law and itby when is and thusenrolled has become ofa thepart

record, inany error the summons is as much a fault in on thepleading
of the aspart plaintiff though he had thecommitted same error in his
orwrit declaration. But inrule cases ofthe'general applicable de­

stated,murrer, as before is not in this andcase, not inapplicable was
Swett,Nelson v. because indemurrers to abatement anpleas constitute
to thisexception rule, in suchgeneral and cases no beobjection can

to oftaken the form the ;declaration. v. 1 212­Salk.Hastrop Hastings,
669;1 Ch. Pl. Pl.Story is, that,341. The(2d ed.) reason stated

inwhile pleas abatement do not ofthe merits the ac­deny plaintiff’s
trial,tion, still seek tothey the anddelay hence isgreat accuracy

in 457;theirrequired construction­—­1 Ch. Pl. and it has heldbeen
that even formal defects in onsuch would be fatal demurrer.pleas general

;Pi­ ke v. 434;4 N. Clark v. 6Bagley, Brown,H. 76­ N. H.
v. 13 N. H. 198; McKean, N.Dodge, Parker v. 34 H. 375.Lyman

toJudged standard,that in v. Swett andaccording the Nelsonplea
v.in Adams bad,would have been and the toWiggin clearly demurrer

the shouldplea sure,have been sustained. To inbe the latter case
isthe same result inreached way; but,another without tostopping

whether the result in caninquire Nelson v. Swett be accounted for on
some itother is that findground, here we the to be sub­enough plea

in the words ofstantially the statute as it is itdecided thatjust
in Nelsonshould be v. Swett.

Baker v. 18Brown, 551,N. H. aIn there was defect of samejust the
Swett;kind as in Nelson v. but the in inabatement there wasplea

viz.,form, that the summons not in due of inlaw,was form orproper
form in this,the the writthat, by the defendant was calledprescribed,

&c.,at, 1847,to answer theon second of andTuesday February, by
summons on the fourththe of the same ThisTuesday February. plea

to,was demurred but was sustained, and the demurrer overruled. This
clearly and is inright;was this case as an authority,precisely point
is entirelyand decisive of the case before us.

v.In Adams seen,the was asWiggin we haveplea wrong, alleging
that the summons did not contain writ,the substance of the plaintiff’s

it shouldwhen have inthat the summons was not the formalleged
law; butby the result was iri anothersame reachedprescribed way,

as thethough demurrer had was held’been sustained. The defendant
to answer over.

In v. Moulton, 573,Wendell 14 N. H. the fault was that the summons
did not the declaration;contain substance and inof the the wasplea

Inform. Goodall v. was the same faultproper 576,id. thereDurgin,
summons, declaration;in the in not andstating the substance of the

this defect case,was so far as in theproperly pleaded, reportedappears
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forbut the was held bad on demurrer not enrolled thehavingplea
578,correctly.summons In v. id. is notPercival, allegationtheDyke

in form, didit that the summons contain the substanceproper being not
of didwrit,the the that it not containplaintiff’s while real defect was
the ;substance of was tothe declaration­ but the demurredplea upon

ground sustained;the of and that the wasduplicity, upon ground plea
McKean, form,while in v. 375,Parker 34 N. H. inthe is wrongplea

just as in Swett,Nelson v. but the held baddemurrer wasupon plea
causes,for other specially assigned.

In the findus,case before we the to what the statutejustbeplea
provides for in a of this kind. The summons de-case left with the
fendant was not in the form is notprescribed by onlylaw. The plea
substantially, but formally and correct. demurrer musttechnically, The
be overruled, the andsustained, theplea plaintiff’s

abates.Writ

Hovey v. Grant.

On the aof and fraudulent ofquestion person’s pretended purchase prop-
erty, ofevidence his or to obtain otherobtaining attempting property,
under acolor of it,without for so connected inpurchase, paying time
and ascircumstances to afford of a scheme ofproof fraud, is ad-general
missible.

Whether evidence of kindthis should be excluded on account of its re-
time,inmoteness of apoint is of fact.question

them,A ofpretended purchaser not to forgoods, intending pay inducing
credit,their owner to let him them andhave on themobtaining by

fraudulently toor their owner believe herepresenting causing intends
them,to pay for or the intent not toby fraudulently concealing ispay,

liable theto owner in an action of trover for the value of the goods.
And the case of such to avoidpretended purchaser, intending payment

of a the of theby law saletaking advantage goods, is notprohibiting
an theto rule.exception general

case,A inruling, such a that the measure of is the marketdamages value
conversion,of the at the time of the is sufficiently favorable togoods

'the defendant.

and B.Trover, by NottageEben W. S.Hovey Henry against Joseph
Grant, 1for 21 barrels of and barrel of towhiskey gin, alleged have

26,1870. 4,1870.been dated OctoberAugustconverted on Writ An
with the of thebyreference to theagreement liquors defend-purchase

ant of the in Boston. Thewas made wasplaintiffs plaintiffs’ position
cash,that the defendant for at certain andbargained liquorsthe prices,

tothat the andpossession understandingwas delivered with agree-him
vol. lii. 37


