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induced that belief, they would not have sent him the goods. The
concealment of an intent not to pay is equally fraudulent, whether
the design is to avoid payment by setting up illegality of sale, or by
absconding with the goods, and whether the method of avoiding pay-
ment, at first contemplated, is carried out, or abandoned for some other
method. It is not the particular method of avoiding payment, but the
general intent and fixed purpose to avoid it in some way, that shows a
want of the mutual understanding necessary to a contract. The plain-
tifts knew that the defendant could avoid payment in other ways be-
sides setting up illegality of sale; but their knowledge of the practical
possibility of the defendant’s avoiding payment did not subject them to
the liability of, and deprive them of all legal redress for, being fraudu-
lently deprived of their goods in every method which they knew to be
possible. .

IIL. The ruling, that the measure of damages was the market value of
the goods at the time of the conversion, is one that the defendant cannot
complain of. The market price, in the ordinary sense, is generally, but
not always, the test of value. For such a tort as a conversion of goods
a plaintiff may be entitled to large damages, though unable to sell the
goods at any price. He may be greatly injured by the loss of goods
which he cannot sell, but which would be productive of great benefit,
and therefore would be of great value, without a sale. The limitation
of the damages to the market value might have been (although the
verdict seems to show that it was not) unjust to the plaintiffs ; but it
was sufficiently favorable to the defendant.

Judgment on the verdict.

DrLancey ». Insurance Co.

In the construction of a statute, it is to be presumed that the legislature
did not intend to grant to a corporation such an exemption from the
operation of the general law applicable to similar corporations, as would
create an unreasonable monopoly or immunity at variance with constitu-
tional principles; and, when such an exemption is excinded by a fair
construction implying the qualification that the statute is to operate in
harmony with and subject to the general law, such a construction will be
adopted.

Assuypsit, by Randolph A. Delancey against The Rockingham
Farmers’ Mutual Fire Insaurance Company, on a policy of insurance
dated November 19, 1866, purporting to insure the plaintiff’s house,
clothing, and provisions. The facts in regard to the title of the house,
and the land on which it stood, were as follows: Moses Hobbs died,
seized in fee of the premises, sometime before February 24, 1866,
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leaving a widow, Abby L. Hobbs ; three brothers, Obed, Maurice, and
James ; and one sister, Abigail T. DeLancey, wife of the plaintiff, but
no lineal descendants. Iis widow waived the provisions of the will,
electing to take her share of the estate, with dower and homestead in
lieu thereof; and the rights of the parties then stood as though there
had been no will. Februar y 24, 1866, Abby L., the widow, conveyed
all her interest in the premises to her husband’s three brothers and
Mrs. DeLancey, jointly. April 6,1866,0bed S. and Maurice conveyed
their interest to the plaintiff. April 1, 1867, James conveyed his in-
terest to the plaintiff. April 138, 1867, Mrs. Delancey conveyed her
interest to Elizabeth L. Hobbs ; and April 80, 1867, Elizabeth L. Hobbs
conveyed to the plaintiff. Subject to the defendants’ exception, the
plaintiff’ was permitted to testify that the deed from the widow of
Moses Hobbs was made to the brothers and sister in pursuance of a
previous understanding of all parties, at his own suggestion, and to
avoid complication ; that upon the execution of that deed he paid the
grantor $1,700 in cash, being the agreed price of her interest, and that
the subsequent deeds, passing the legal titie to himself, were all exe-
cuted in pursuance and execution of a verbal contract at that time
entered into ;—and James Hobbs was permitted to testify that he bar-
gained with the plaintiff to sell him his interest in his brother Moses’s
estate in February, 1866 ; that the first payment to him was made
April 2, 1866, to clinch the bargain, and that $200 more was paid be-
tween that time and the last of September, 1866.

The defendants’ charter provides that the directors may detemnne
the sum to be insured on any building, not exceeding three fourths of
its value. It was stipulated, in the application and policy, that the
sums proposed to be insured did not exceed three fourths of the actual
value of the buildings ; and that the company should not be held liable
to pay, in case of loss, more than three fourths of the value at the
time of the loss. The value of the house, at the date of the policy,
was $2,888.88 ; its estimated value was stated, in the application, to be
$1,400; and the sum insured upon it was $1,050.

The other facts are stated in the decision.

Marston, for the plaintiff.
Small & Wiggin, for the defendants.

L. The plaintiff, not having a title in fee simple unincumbered to
the property insured, and not having stated his true title, his policy is
void by the terms of section 8 of the amendment to the charter. The
authorities upon this point are numerous and uniform. The following
are some of them: Marshall v. Col. M. F. Ins. (Cb.,27 N, H. 167;
Leathers v. Farmers M. F. Ins. Co., 24 N. H. 259; Patten v. Ins. Co.,
88 N. H. 338 ; Smithv. Bowditch M. F. Ins. (o., 6 Cush. 448 5 Wilbur
v. Bowditch M. F. Ins. Co. , 10 Cush. 446 ; Falis v. Conway M F. Ins.
Co., T Allen 46; Zowne v. Fitchburg M F. s Co., T Allen 51;
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Gahagan v. U. M. Ins. Co., 48 N. H. 176. If the plaintiff had a valid
contract for a conveyance, it would make no difference. See the pre-
ceding aunthorities. It does not satisfy the terms of the policy that he
had a title in fee simple to a part. The insurance was procured upon
the whole. Wilbur v. Bowditch M. F. Ins. Co., before cited, is directly
in point. The plaintiff never in fact had an unincumbered title to the
land and buildings, having mortgaged them to raise the funds to com-
plete the purchase, and the mortgage having been paid out of the funds
received of the N. A. Ins. Co., as was evident from the papers in the
case. The policy is void for the personal property as well as-the build-
ings. Friesmuth v. Agowam M. F. Ins. Co., 10 Cush. 587; Brown v.
People's Mutual Ins. Co., 11 Cush. 280. The misstatement of the title
need not have been fraudulent to avoid the policy. See the preceding
authorities, in all of which the principle is recognized, and in several
expressly decided.

II. The policy is not saved by any statute. It is not affected by
section 2, chapter 157 of the Gen. Stats., which provides ¢ that no
policy of insurance shall be avoided by reason of any mistake or mis-
representation, unless it appears to have been intentionally and fraudu-
lently made.” Charters are generally subject to amendment, and may
be amended as well by general laws as by particular acts, if the inten-
tion is clear; but no amendment of a charter can amend or alter the
construction of a contract made before the charter was amended. The
Greneral Statutes took effect January 1,1868; and the policy was made
November 19, 1866. This section of the General Statutes originated
in an act passed July 11, 1855, which contained similar provisions,
though less broad in their application, the act of 1855 being confined
to cases where applications were made to agents, and the general stat-
utes applying to all policies. If there is any conflict between the act
of 1855 and the act in amendment of the charter, the act in amend-
ment must prevail. DBoth derive their authority from the same source,
and the act in amendment was passed at a later date, namely, June
19, 1862. Brown v. Lowell, 8 Met. 172 ; Fales v. Whiting, 7 Pick.
226. 1If botlh are to be construed together as parts of one act, the spe-
cial act would modify the general statutes, and not the general stat-
utes the special act. Ordinarily, specific legislation supersedes general
statutes npon the particular subject of its enactment. Zllis v. Swan-
zey, 26 N. H. 266 ; Titcomb v. Union M. & F. Ins. Co., 8 Mass. 826. A
general statute does not repeal a special prior act, unless the infent is
clear. Brown v. Lowell, before cited; Tracy v. Goodwin,5 Allen 409.

The construction that a misrepresentation of title must be fraudu-
lent to avoid a policy under section 8 of the amendment, where the
application was taken by an agent, would render it practically a nul-
lity. A fraudulent misrepresentation always avoided a policy, and, if .
there had heen any doubt on the subject before, it is made certain by
the act of 1855, by plain implication. It is a matter within every-
body’s knowledge, that nearly every application for insurance in home
companies is made through the local agents, whose appointment is
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regulated by the same act of 1855, and if misstatements of title, when
made to them, must hiave been fraudulent to avoid a policy under this
section, it could have no operation except in the rare cases where the
application was made directly to the directors or secretary, and it would
be very difficult to conjecture any reason why a misstatement of title
to them sliould involve any different consequences from a misstatement
to an agent.

There is no repugnancy between the act of 1855 and this section of
the defendants’ charter, when the true intent and purpose of each are
kept in view. The charter does not contemplate that they should have
any capital. It provides for borrowing to meet their losses, to save the
labor and expense of too frequent assessments. Security to the assured
who meet with losses, and justice to all the members, require that the
company have security from each member for the payment of his assess-
ment ; and the amendment of June 19, 1862, was enacted for the spe-
cific purpose of providing such security by lien on the property insured.
To make the lien effectual to give such security, the assured must have
a title to the property insured, and if he have an interest sufficient to
satisfy the lien, the company should know what it is; otherwise, the
expense of an investigation to ascertain what it is, might exceed the
assessment, and render the lien of no value practically. The amend-
ment is remedial, and should be liberally construed to suppress the mis-
chief and advance the remedy. A misstatement of title without fraud
would impair the security by lien just as much as a fraudulent misrep-
resentation. The statute of 1855 was enacted for a very different
purpose. Prior to that statute, a misrepresentation material to the risk,
though not fraudulent, avoided a policy. The consequences of this
rule were often highly penal. Where the application was made to a
local agent, who was, or could make himself, fully acquainted with the
risk, and upon whose judgment it was probably taken, it might be very
unjust that an inadvertent misstatement of facts, open to the observa-
tion of the agent, should render the policy void. The wording of the
section in the General Statutes, which is substantially a reénactment of
the act of 1855, renders it clear that the mistakes and misrepresenta-
tion intended are such as affect the risk. The jury are to reduce the
amount as much as the premiums should have been increased. The
state of the title has nothing to do with the risk, except so far as it may
induce design or negligence on the part of the assured. The title is
also peculiarly within the knowledge of the applicant. See, upon this
point, Campbell v. M. 4. F. Ins. Co.,37 N. H. 35.

The misstatement of the title was not a mistake. The plaintiff does
not claim that the application does not contain a correct statement of
what he said about his title, when it states that the land and buildings
were his, and unincumbered, nor that he was under the influence of
any error as to what his true title was, but says the misstatement was
inadvertent. It was not a misrepresentation merely, as that term is
understood in insurance law, but the truth of the statements was made
an express condition by the terms of the policy. Boardman v. V. H.
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Mug. Fire Ins. Co., 20 N. II. 551. Prior to the statute of 1855, the
law raised an implicd .condition that every material representation
should be true; and if any were false, the policy was made void. The
statute does away with these implied conditions, unless the misrepre-
_ sentation is intentional, but does not attempt to change the effect of
express conditions or warranties.

1II. If, as matter of law, the defendants’ charter is modified by the
act of 1855, or any other statute, the plaintiff has waived the benefif
of any such modification by entering into a contract to be bound by the
terms and conditions of the charter as it stands. The policy provides
that said company doth promise and agree to insure the plaintiff, ¢ sub-
Jject to the provisions and conditions of the charter and by-laws of said
corporation hereto annexed.” This makes the annexed charter and
by-laws a part of the contract, just the same as if written in it. Mar-
shall v. Columbian Mut. Fire Ins. Co., 27 N. H. 157, before cited, and
authorities there cited. The question is, then, not what would be the
legal rights and obligations of members of the company in the absence
of any contract ? but, what is the construction of the charter and by-
laws aunexed to the policy, and making a part of it, as a matter of con-
tract? The act of 1855 does not make any contract of the parties
illegal. It simply declares the effect upon the contract of mistakes and
misrepresentations made when the contract is entered into. It does
not prohibit the parties from making a contract, that the effect of such
mistakes and misrepresentations shall be different from that declared
by the act to be the effect in the absence of such a contract. The
party may release the legal liability of the company, as he might the
legal liability of a common carrier, by express contract. Aliquis re-
nunciare potest juri pro se introducto. The language of the charter
cannot be misunderstood. ¢ Policies shall be void unless the true title
of the assured, and the incumbrances on the same, be expressed there-
in.” ¢ The law frequently supplies by its implications the want of ex-
press agrecments between the parties, but it never overcomes by its
implications the express provisions of the parties. If these are illegal,
the law avoids them. If they are legal, it yields to them, and does
not put in their stead what it would have put by implication, if the
parties had been silent.”” 2 Par. on Con. 27.

Dogr,J. In the application for insurance, signed by the plaintiff, he
is made to say, among many of the things, and in the kind of print
extremely difficult to be read, usually found in such documents, that
he covenants and agrees that the description of the property in the ap-
plication is correct, so far as regards its condition, sitnation, value, and
risk ; that the misrepresentation or suppression of material facts, in
the application, shall destroy his claim for a damage or loss.; and that
he holds himself bound by the charter and by-laws of the company.
The policy, after reciting, iu diminutive type, in long and compact lines,
that he has entered into the numerous stipulations of the-application,
“which is made a part of this policy,” goes on to declare, in type of
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good size, well spaced, and set in a legible manner, that the company,
in consideration of the premises, promises to insure, subject to the pro-
visions and conditions of the charter and by-laws ¢ hereto annexed.”
Annexed to the policy, in the typographic style commonly used for the
suppression of information, are copies of the defendants’ act of incor-
poration, passed in 1833, an act in addition to that aet, passed in 1862,
and the by-laws.

The third section of the amendatory aet of 1862 (ch. 2685), pro-
vides that ¢ any policy of insurance issued by said company, sighed by
the president, and countersigned by the secretary, shall be deemed
valid and binding on said company in all cases where the assured has
a title in fee simple, unincumbered, to the building, buildings, or prop-
erty insured, and to the land covered by said buildings; but if the as-
sured have a less estate therein, or if-the property or premises are
incumbered, policies shall be void, unless the true title of the assured,
and the incumbrances on the same, be expressed therein.” In the ap-
plication, the plaintiff was represented as stating that the house upon
which he desired insurance was his property, and was not incumbered,
when he had an absolute legal title, not to the whole of the house and
land covered by the house, but only to part thereof as tenant in com-
mon. The sixth section of the act of 1855 (ch. 1662), entitled “An
act in relation to insurance companies,” provides that no such policy
as the plaintiff’s ¢ shall be void by reason of any error, mistake, or
misrepresentation, unless it shall appear to have been intentionally and
fraudunlently made; but said company may, in any action brought agaiist
them on said policy, file in offset any claim for damages which they
shall have actually suffered thereby; and the jury may deduct, from
the claims of the plaintiff, the amount of said damage, as they sliall find
i6.” The plaintiff’s misrepresentation of title was not “intentionally
and fraudulently made;”” and he claims that his policy is valid by
force of the sixth section of the general act of 1855 ; while the defend-
ants claim that the policy is void on the ground that, in cases where
the assured has a less estate in the buildings insured and the land cov-
cred by the buildings than a fee simple, unincumbered, and the frue title
of the assured and the encumbrances are not expressed in the policy,
this particular insurance company is relieved from the obligation of the
sixth section of the general act of 1855, by the third section of the
private act of 1862, amending its charter.

The situation of the title was such, that, if the plaintiff was not a
lawyer, or a man specially versed in the legal technicalities of real es-
tate titles, he might well have called the real as well as the personal
property his, as he did when he signed the paper called an application.
His ¢ error, mistake, or misrepresentation” does not ¢“appear to have
been intentionally and fraudulently made.”” The case is clearly one of
the class which the general act of 1855 was intended to reach; and
the plaintiff’s policy is valid by force of that act, unless these defendants
were singled out, among all the insurance companies of the State, as
worthy of being invested with the exclusive privilege of exemption
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from the operation of the general act, by the special act of 1302.
Does the true construction of the latter ‘act entitle the defendants to
such an exemption ?

The nature of the mischief intended to be remedied by the act of
1855 has a bearing upon the question whether, by a fair and reason-
able construction, it appears that the legislature, having, in 1855, for-
bidden all insurance companies to commit such mischief, did actually
intend, in 1862, to confer on this company the exceptional legal right
to commit the same mischief. The object of the act of 1855 obvious-
ly was, to remedy an evil with which the people of this State had long
believed themselves to be grievously afflicted. Whether their belief
had an ample or substantial foundation, or any foundation at all;
whether it was justified by the conduct of a considerable number of
insurance companies; or whether the course of a very few brought an
undeserved reproach upon the whole system of insurance, it is not now
necessary to inquire. It is the state of things believed to exist, and
not its real existence, that explains the legislation. The public belief,
manifested in the annals of litigation and elsewhere, is too notorious
and historic to require any specific a’ctestatlon The state of things
believed to exist was this:

Some companies, chartered by the leg1slature as insurance compa-
nies, were organized for the purpose of providing one or two of their
officers, at head-quarters, with lucrative employment,—large compensa-
tion for light work,—mnot for the purpose of insuring property ; for the
payment of expenses, not of losses. Whether a so-called insurance
company was originally started for the purpose of insuring an easily
earned income to one or two individuals, or whether it came to that
end after a time, the ultimate evil was the same. Names of men of
high standing were necessary to represent directors. The directorship,
like the rest of the institution and its operations, except the collection
of premiums and the division of the same among the collectors, was
nominal. Men of eminent respectability were induced to lend their
names for the official benefit of a concern of which they knew and
were expected to know nothing, but which was represented to them as
highly advantageous to the public. There was mno stock, no invest-
ment of ecapital, no individual liability, no efficial responsibility,—noth-
ing bub a formal organization for the collection of premiums, and their
appropriation as compensation for the services of its operators.

The principal act of precaution was, to gunard the company against
liability for losses. Forms of applications and policies (like those
used in this case), of a most complicated and elaborate structure, were
propared, and filled with eovenants, exceptions, stipulations, provisos,
rules, regulations, and conditions, rendering the policy void in a great
number of contingencies. These provisions were of such bulk and
.character that they would not be understood by men in general, even-
if subjected to a careful and laborious study : by men in general, they
were sure not to be studied at all. The study of them was rendered
particularly nnatiractive, by a profuse intermixture of discourses on
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subjects in which a premium payer would have no interest. The com-
pound, if read by him, would, unless he were an extraordinary man,
be an inexplicable riddle, a mere flood of darkness and confusion.
Some of the most material stipulations were concealed in a mass of
rubbish, on the back side of the policy and the following page, where
few would expect to find anything more than a dull appendix, and
where scarcely any one would think of looking for information so im-
portant as that the company claimed a special exemption from the op-
eration of the general law of the land relating to the only business in
which the company professed to be engaged. As if it were feared
that, notwithstanding these discouraging circumstances, some extreme-
ly eccentric person might attempt to examine and understand the
meaning of the involved and intricate net in which he was to be en-
tangled, it was printed in such small type, and in lines so long and so
crowded, that the perusal of it was made physically difficult, painful,
and injurious. Seldom has the art of typography been so successfully
diverted from the diffusion of knowledge to the suppression of it.
There was ground for the premium payer to argue thiat the print alone
was evidence, competent to be submitted to a jury, of a fraudulent
plot. It was not a little remarkable that a method of doing business
not designed to impose upon, mislead, and deceive him by hiding the
truth, practically concealing and misrepresenting the facts, and depriv-
ing him of all knowledge of what he was concerned to know, should
happen to be so admirably adapted to that purpose. As a contrivance
for keeping out of sight the dangers created by the agents of the nom-
inal corporation, the system displayed a degree of cultivated ingenuity,
which, if it had been exercised in any useful calling, would have mer-
.ted the strongest commendation.

Travelling agents were necessary to apprise people of their opportu-

nities, and induce them to act as policy holders and premium payers,
under the name of “the insured.” Such emissaries were sent out.
“ The soliciting agents of insurance companies swarm through the ‘
country, plying the inexperienced and unwary, who are ignorant of the |
principles of insurance law, and unlearned in the distinctions that are
drawn between legal and equitable estates.”” Combs v. Hannibal Savings
and Ins. Co., 48 Mo. 148, 1562—6 Waestern Insurance Review 467, 529.
The agents made personal and ardent application to people to accept
policies, and prevailed upon large numbers to sign papers (represented
to be mere matters of form) falsifying an important fact by declaring
that they made application for policies, reversing the first material step
in the negotiation. An insurance company, by its agent, making as-
siduous application to an individual to make application to the com-
pany for a policy, was a sample of the crookedness characteristic of the
whole business. )

When a premium payer met with a loss, and called for the payment
promised in the policy which he had accepted upon the most zealous
solicitation, he was surprised to find that the voluminous, unread, and
unexplained papers had been so printed at head-quarters, and so filled
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out by the agents of the company, as to show that he had applied for
the policy. This, however, was the least of his surprises. He was in-
formed that he had not only obtained,the policy on his own application,
but had obtained it by a series of representations (of which he had not
the slightest conception), and had solemnly bound himself by a gene-
ral assortment of covenants and warranties (of which he was uncon-
scious), the number of which was equalled only by their variety, and
the variety of which was equalled only by their supposed capacity to
defeat every claim that could be made upon the company for the per-
formance of its part of the contract. He was further informed that he
had succeeded in his application by the falsehood and fraud of his
representations,—the omission and misstatement of facts which he had
expressly covenanted truthfully to disclose. Xnowing well that the
. application was made to him, and that he had been cajoled by the skil-
ful arts of an importunate agent into the acceptance of the policy and
the signing of some paper or other, with as little understanding of their
effect as if they had been printed in an unknown and untranslated
tongue, he might well be astonished at the inverted application, and
the strange multitude of fatal representations and ruinous covenants.
But when he had time to realize his situation,—had heard the evidence
of his having beset the invisible company, and obtained the policy by
just such means as those by which he knew he had been induced to ac-
cept it, and listened to the proof of his obtaining it by treachery and
guile, in pursuance of a premeditated scheme of fraud, with intent to
swindle the company in regard to a lien for assessments, or some other
matter of theoretical inateriality, he was measurably prepared for the
next regular charge of having burned his own property.

With increased experience came a constant expansion of precaution-
ary measures on the part of the companies. When the' court held
(Marshall v. C. M. F. 1. Co., 2T N. H. 157, Campbell v. M. & F. M.
F. I Co., 87T N. 1. 85, Clarkv. U. M. F. I. Cp.,40 N. H. 333) that
the agent’s knowledge of facts not stated in the application was the
company’s knowledge, and that an unintentional omission or misrep-
resentation of facts known to the company would not invalidate the
policy, the companies, by their agents, issued new editions of appli-
cations and policies, containing additional stipulations, to the effect
that their agents were not their agents, but were the agents of the
premium payers ; that the latter were alone responsible for the correct-
ness of the applications; and that the companies were not bound by
any knowledge, statements, or acts of any agent, not contained in the
application. As the companies’ agents filled the blanks to suit them-
selves, and were in that matter necessarily trusted by themselves and
by the premium payers, the confidence which they reposed in them-
selves was not likely to be abused by the insertion in the applications
of any unnecessary evidence of their own knowledge of anything, or
their own representations, or their dictation and management of the
entire contract on both sides. Before that era, it had been understood
that a corporation,—an artificial being, invisible, intangible, and exist-
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ing only in contemplation of law,—was capable of acting only by
agents. But corporations, pretending to act without agents, exhibited
the novel phenomena of anomalous and nondesecript as well as imagin-
ary beings, with no visible principal or authorized representative; no
attribute of personality subject to any law, or bound by any obligation ;
and no other evidence of a practical, legal, physical, or psychological
existence than the collection of premiums and assessments. The in-
creasing number of stipulations and covenants, secreted in the usual
manner, not being understood by the premium payer until his property
was burned, people were as easily beguiled into one edition as another,
until at last they were made to formally contract with a phantom that
carried on business to the limited extent of absorbing cash received by
certain persons who were not its agents.

When it was believed that things had come to this pass, the legisla- .
ture thought it time to regulate the business in such a manner that it
should have some title to the name of insurance, and some appearance
of fair dealing; and the act of 1855 was passed for that purpose.

The loss of the time occupied by the solicitations of insurance agents,
the loss of premiums and assessments paid, the loss of insurance se-
curity, the vexation and costs of lawsuits lost upon the astute and
technical character of applications and policies not understood by the
premimn payers, the manner in which innocent and deluded persons
were overwhelmed by an array of their theoretical misrepresentations
and constructive frauds, and other misfortunes incident to the system,
were believed to constitute a crying evil, and a mischief of great mag-
nitude. (Whether any remedy was available at common law or in
equity, uapon higher grounds and broader views than were taken—U.
M. L. Ins. Co. v. Wilkinson, and note on that case in 11 -Am. Law Reg.
(N. 8.) 485—we need not, in this construction of statutes, stop to con-
sider.) When the premium payer complained that he had been de-
franded, it was not, in the opinion of the legislature, a sufficient answer
to say that, if he had been wise enough, taken time enough, had good
eyes enough, and been reckless enough in the use of them to read the
mass of fine print, and had been scholar, business man, and lawyer
enough to understand its full force and effect, he would have been
alarmed, and would not have been decoyed into the trap that was set

for him. Men have a right to be dealt with with some regard for the
" state of mind and body, of knowledge and business, in which they are
known actually to exist. Whether they ought to be what they are, or
not, the fact is, that, in the present condition of society, men in gene-
ral cannot read and understand these insurance documents. Whether
it be reliance upon the representations of the companies’ agents, or
want of taste for literary pursuits and critical exegesis, or defect of
legal attainments, or press of business, or fatigue of daily labor, or dis-
like of insurance typography,—whatever the cause may be, the fact is,
that, under the ordinary circumstances of the present order of things,
these documents are illegible and unintelligible to the generality of
mankind, And it seemed to the legislature that the companies who
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sent oub their agents, knowing they would be confided in by the pre-

mium payers to trausact the business properly, and who issued applica- -

tions and policies which' they knew would not be understood, should
not take an unfair advantage of mistakes into which the companies
themselves, by their agents and their fine print, cansed the premium
payers to innocently and unconsciously fall: The action of the legis-
lature was certainly in harmony with, if, indeed, it was auything more
than an affirmance of, the common law (in relation to fraud, estoppel,
and trust), which will not hear a man complain that he has led his
neighbor into a pit. .It was also thought that insurance companies, in
danger of being defrauded by the premium payer’s burning kis own
property, were required, by their private interest and their public duty,
to see to it that they did not insure his property to such an amount as to
lead him into temptation ; and that their devices were not a prevention
of, nor an appropriate protection against, the fraudulent incendiarism
propagated throughout the country by excessive amounts of pretended
insurance.

As the distress of those who met with losses was not alleviated by
the eminent respectability of the men whose names figured as officers
of the companies, so it was the nature of a system so liable to abuse,
and not the character of the nominal or real managers of the compa-
nies, that was supposed to call for the interference of the legislature.
‘With no fault in many, and probably with substantial fault in but a few,
the system came to be excessively odious: it was believed there had
seldom been so flagrant an abuse of corporate power.

The act of 1855 cut up a considerable part of the supposed evil by
the roots. Upon a full trial of the remedy, from 1855 to 1862, it
seemed to answer the high expectations that had heen formed of it,
and was perfectly satisfactory to the people of the State. In this state
of things the defendants claim that, by the special act of 1862, in ad-
dition to the defendants’ charter, the legislature abolished the remedy,
not generally, in favor of all insurance companies, but by an exception
in favor of this company alone, leaving the public securely guarded
against all other companies, and giving to this company alone the legal
right to take advantage of an innocent mistalke, which right (if it ever
existed) the legislature had taken away from this company and all
other companies seven years before. It is notto be presumed that the
legislature, of their own motion, passed the act of 1862 in ignorance
of its tenor and practical effect, or that this company fraudulently pro-
cured its passage. No reason is suggested to show why the legislature
should revive the evil which they had explicitly abolished—abolisit the
remiedy which was thought to be perfectly indispensable, and, after a
thorough trial of seven years’ duration, had been found perfectly sue-
cessful—and give this company a monopoly of insurance fraud. What
great and conspicuous benefits these defendants had conferred upon the
State; what enormous and exceptional service’ this particular company
was to render the public, over and above all other companies engaged
in the same business ; in what respect it was so peculiar an institution
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« 8 to be selected for distinguishing marks of public favor, and loaded

with the bounty and perpetual pension and franchise of defrauding the
whole community,—on this subject, history, as well as the act of 1862,
is silent, and conjecture fails. Until some explanation is given, the
presumption must be almost irresistible that the legislature did not do
what the defendants claim they did.
- It is not for the court to legislate by construing an act to be what
they think it ought to be; but, in ascertaining the meaning of the act
of 1862, by the settled rules of construction, it is our duty to give due
weight to the history of all the legislation on the subject-matter of the
act, and the reason and policy of the general law of the land, in con-
nection with which the special act of 1862 is to operate. The pre-
sumption which we bave found, arising upon considerations of this
kind, is not absolutely irresistible and conclusive, because it would be
possible for the legislature to use language sufficiently explicit to leave
no room for doubt of their intent to do what the defendants claim they
did. If the legislature had passed a general act, saying, in so many
words, “The act of 1855, chapter 1662, is hereby repealed,” there
would have been no question what that meant. If, instead of a gen-
eral act of that kind, there had been a special act, explicitly declaring
that policies issued by this company should be void by reason of inno-
cent mistakes. of the premium payers, and that this company should
be exempied from the operation of the sixth section of the act of 1855,
we might be compelled to admit that the legislature intended not only
to expose the community to an unnecessary danger of frand, but also
to violate those principles of free government which require laws, as
far as practicable, to be'general, equal, and uniform, and prohibit un-
Jjust diseriminations and monopolies. .

It is not claimed that the general act of 1855 was repealed, but it is
claimed that this company was exempted from the operation of the
sixth section of that act. The general drift of the constitution is dis-
tinctly hostile to the creation of discriminating and unreasonable privi-
leges and immunities; the declaration of Article X of the Bill of
Rights, that government is instituted for the common benefit, protec-
tion, and security of the whole community, and not for the private
interest or emolument of any one man, family, or class of men, is
plain and explieit ; and the declaration of Article XXXVI, that a pen-~
sion should be granted with great cantion, and only in consideration
of actual services, and never for more than one year at a time, is very
significant. And it is difficult to overestimate the weight of the natu-
ral presumption that the legislature did not intend either to pass an act
that would be void, because evidently a breach of constitutional obliga-
tions, or to pass one that would so far indirectly defy the general
spirit of the paramount law,—though not in direct, open, and violent
conflict with any of its specific provisions,—as to be of doubtful valid-
ity. It is always to be presumed-—and the presumption is to stand
until the contrary is shown by an immense preponderance of evidence
—that the legislature have not intended to disregard the doctrine of
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equal rights, upon which our institutions were founded. Whether
every possible application of that doctrine is guaranteed in express
terms in the constitution, or whether some applications of it are neces- .
sarily to be inferred from the general tone and temper of that instru-
ment, and its comprehensive declarations of the doctrine, it is extreme-
ly 1mp10bable that a legislature, presumed to be well affected to free
institutions in theory and practice, have intended, by an application, of
the doctrine of unequal rights, to build on some other foundation than
that laid by competent authouty

It would be a serious misfortune if, by construing the constitution
strictly in its general direction, and 11be1ally in other directions, or
by adopting any arbitrary rule or eccentric habit of construction, it
were rendered necessary to constantly amend the constitution by in-
serting such specific guaranties as would be, in fact, mere apphoatlons
of the general principles of the original instrument to changed circum-
stances and new conditions of society. Such a custom of amendment
would propagate erroneous ideas of the original, break the uniformity
and shake the permanency of its principles, and materially impair its
efficacy. If the court should hold that the legislature intended to
make unreasonable discriminations and to establish unreasonable fran-
chises, not for the common benefit, protection, and security of the
whole commumty, but for the private interest or emolument of some
one man, family, or class of men, and should further hold that the
leglslatme had the power to do tlns, in any case not within the con-
demnation of some constitutional provision more explicit than Article
X of the Bill of Rights, the government would be turned into a course
not designed by its founders. Standing on the presumption of a legis-
lative intent to support the spirit as well as the letter of the constitu-
tion, the court is not justified in holding, upon any light grounds, that -
the legislature have carelessly, unintelligently, or in bad faith, dis-
charged the duty forcibly called to their attention by their official oath ;
and when a statute is fairly and reasonably capable of a construction
consistent with the doctrines of the constitution, it must ordinarily,
if not always, be the duty of the court to give it that construction.

Upon a just consideration of the province of “construction as the dis-
covery of the legislative intent, the history of legislation on the subject-
matter of the third section of the private act of 1362, the reason and
policy of the general act of 1855, the mischief which the act of 1855
was designed to remedy, and the presumption that the legislature passed
the act of 1862 with a becoming regard for constitutional principles,
the defendants’ construction of that act is extremely unreasonable. A
different construction must be very unreasonable indeed to prevent its
being adopted in preference to the defendants’.

The title of the act of 1862 is, *““An act in addition to an act to in-
corporate the Rockingham Farmers’ Mutual Fire Insurance Company,”’—
not a word mdlcatlng a purpose to amend the act of 1855, entitled “An
act in relation to insurance companies,” but every wmd indicating a
purpose to amend the charter of this company, passed in 1833. A




594 DeLANCEY » INSURANCE CO. [Rockingham,

material modification of or exception to the general law would naturally
be put in a general act, and not in a private one, which would not be
likely to be published in revisions of the statutes. An important
amendment of a general act inserted in a private ohe, with nothing in
the title of the latter suggesting the amendment, is not according to
the usual course of legislation in this State. Not only is there nothing
in the title of the act of 1862 suggesting an amendment of the act of
1855, but in the body of the former act there is no allusion to the lat-
ter; and, from a perusal of the private act alone, no one would suspect
that it modified, or introduced an exception to, any general act what-
ever. If the legislature had intended, by the private act, to make so
serious a change in the general law of insurance as to exempt one in-
surance company from its operation, there is some reason to expect
they would have explicitly referred to the general law, or used, in the
title or body of the private act, some express words of exemption or
exception. But, while the seventh section of the amendatory act is,
“The fifth and seventh sections of the act to which this is in addition
are hereby repealed,” the general clause repealing all acts and parts of
acts inconsistent with this aet, which clause was inserted in the act of
1855, and is usually inserted in all acts supposed to be repugnant to
egisting statutes not particularly repealed, was omitted in the act of
1862. .

The third section of the act of 1862 is a substitute for the repealed
seventh section of the charter, which provided ¢ that the said company
may make insurance for any term not exceeding seven years; and any
policy of insurance issued by said company, signed by the president,
and countersigned by the secretary, shall be deemed binding on said
company in all cases.”

The third section of the act of 1862 provides ¢“that said company
may make insurance for any term not exceeding seven years; and any
policy of insurance issued by said company, signed by the president,
and countersigned by the secretary, shall be deemed valid and binding
on said company in all cases where the assured has a title, in fee simple,
unincumbered, to the building, buildings, or property insured, and to
the land covered by said buildings; butif the assured have a less estate
therein, or if the fproperty or premises are incumbered, policies shall
be void, unless the true title of the assured, and the incumbrances on
the same, be expressed therein.”

- A literal construction of the repealed section would have made every
policy ¢ binding on said company,” that had been * issued by said
company, signed by the president, and countersigned by the secretary.”
A literal construction of the substituted section would make every such
policy “valid and binding -on said company,” where the title of the
assured is “in fee simple, unincumbered.” No construction could be
more unreasonable or more unacceptable to the defendants than that.
There were many cases where policies * issued by said company, sign-
ed by the president, and countersigned by the secretary,” would have
been void under the repealed section ; and there are many cases where
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such policies would now be void under the substituted section, even if
the title of the assured were “in fee simple, unincumbered.” The
literal construction of either section is wholly inadmissible. The re-
pealed section would be held to operate in harmony with and in sub-
jection to the general law applicable to duly executed policies of insur-
ance. Such a qualification was necessarily implied and understood.
And, to a great extent, the defendants would of course cldim that the
substituted section should be taken with the same qualification. But
the defendants claim that no such qualification can be attached to the
express . provision that policies shall be void when the assured has a
less estate than a fee simple, unincumbered, unless his true title is ex-
pressed in the policy ; and it is argued that such a qualification would
render that provision nearly a nullity, and would conflict with the pur-
pose of the lien (given by the preceding section) on the property in-
sured, for assessments. Forcibly as the defendants’ argument is pre-
sented, it seems to us to be overcome by the reasons for the contrary
conclusion, which we have considered. Due weight being given to all
the reasons on both sides of the question, the qualification, necessarily
implied in the repealed section, making policies valid, not in all cases,
according to the literal terms.of that section, but in all cases where
duly executed policies would be valid by the general law,—which quali-
fication is also necessarily implied in the substituted section ¢ in all
cases where the assured has a title in fee simple, unincumbered,”—
must, we think, also be implied in the latter section, in cases where the
assured has not such a title. The implied qualification is in the re-
pealed section and in the substituted section ; and, on the grounds al-
ready stated, we think it must be held to apply to all cases under the
latter section, as it applied to all cases under the former.

This construction undoubtedly leaves the substituted section open to
the criticism of not being a very felicitous composition, or a very.im-
portant amendment ; but the opposite construction would expose it to
objections far more serious than infelicity of style and immateriality
of substance. A literal construction makes the act of 1862 repugnant
to the act of 1855; but the repugnancy is removed by applying to all
cases the qualification which must be applied to many cases ; and it is
much easier thus to remove the repugnancy than to remove the objec-
tions to the construction which raises it.

The defendants further claim, that the act of 1862 being made a
part of the contract, the plaintiff is bound by it as by a waiver of the
act of 1855. But, if it is binding upon him as a part of the contract,
it is binding in accordance with its legal construction, which, as we
hold, makes it operate in harmony with, and subject to the general law
under which the plaintiff’s policy is not * void by reason of any error,
mistake, or misrepresentation, unless it shall appear to have been in-
tentionally and fraudulently made.” The third section of the act of
1862 did not exempt the defendants, in any case, from the operation of
the sixth section of the act of 1865.

Judgment for the plaintiff.
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Hisarp, J. T concur in the result which is reached in the forego-
ing opinion, but do not think it can be sustained upon the ground stated.
t seems to me that, upon a true construction of the plaintiff’s applica--
tion, the insurance was not on the whole house, but on the undivided half
which the plaintiff owned in fee simple, the value of which was found
by the jury to be more than sufficient to justify the sum insured upon
it. If this view is correct, the question, so ably discussed in the opin-
ion, does not arise. The provisions of the application which tend to
favor this construction are not contained in the statement of facts pre-
.ceding the opinion ; and it would not be useful to occupy space in recit-
.ing or considering them, nor in assigning reasons for disagreeing with
the doctrine of the opinion.

2

GorpoN v. TeE MancresTER & LaWRENCE RAILROAD.

The publication of a time-table, in common form, imposes upon a railroad
company the obligation to use due care and skill to have the trains arrive
and depart at the precise moments indicated in the table; but it does
not import an absolute and unconditional engagement for such arrival
and departure, and does not make the company liable for want of punctu-
ality which is not attributable to their negligence. )

G. purchased of the M. & L. R. R. a season ticket from S., an intermediate
station, to M. The railroad company published a time-table, in-common
form, upon which a train was advertised as leaving L. at 8:27 a. »., leav-
ing 8. at 8:45, and arriving at M. at 9:35 4. ar.  G. was at S, depot in
season to take this train, but the train ran by 8. without stopping. In
an action of assumpsit, brought by G. against the railroad company to
recover damages for their failure to transport him seasonably to M., the
railroad company offered to prove that the road was suitably equipped
for transporting the usual travel, and for accommodating the excess or-
dinarily to be anticipated from extraordinary occasions; that, on the
morning in question, an extraordinary, unusual, and unexpected number
of persons appeared at L. to take passage, and there, and at other stations
before reaching 8., so completely filled and overloaded the cars that it
would have been dangerous to have admitted more passengers on the
train ; that at 8. there were, besides the plaintiff, a large number of per-
sons waiting for transportation, whom it would have been impossible to
have taken into the already overloaded cars; that the railroad company
could not have discriminated as to whom they would take or decline to
take, even if they had had the means to transport any of them; that
the train consisted of eighteen passenger cars and one baggage car, and




