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Thehim thebelief, goods.that sentinduced not havethey would
whetherfraudulent,equallyconcealment of an intent not isto pay

sale, or byofillegalitythe design setting upis to avoid payment by
of avoiding pay-methodwith and theabsconding the whethergoods,

otherfor somement, at or abandonedout,first is carriedcontemplated,
thebutavoidingmethod. It is not of payment,the methodparticular

ashowsin thatway,it someintent and fixed to avoidgeneral purpose
Thea contract. plain-want of the mutual tonecessaryunderstanding

be-waysintiffs otherknew that the defendant could avoid payment
of the;sides setting knowledge practicalof sale but theirup illegality

them tosubjectdid notof the defendant’spossibility avoiding payment
for, fraudu-of,the and allliability legal beingthem of redressdeprive

to belently knewtheyof in whicheverytheir methoddeprived goods
possible.

III. value ofwas the marketThe that measure ofruling, damagesthe
cannotdefendantthe at that thegoods conversion,the of is onetime the

butsense,of. isordinary generally,The market in thecomplain price,
goodsofnot as a conversionalways, the test of such a tortvalue. For

sell thea unable tobeplaintiff may thoughentitled to large damages,
ofby goodsat the lossgoods any He bemay injuredprice. greatly

benefit,ofsell, greatwhich he cannot but which would be productive
limitationand a sale. Thevalue,therefore would be of withoutgreat

of the theto the market have been (althoughvaluedamages might
; but itverdict it toseems to show that was thenot) plaintiffsunjust

was favorable to the defendant.sufficiently
on the verdict.Judgment

DeLancey Co.v. Insurance

statute, theIn the a it to that legislatureconstruction of is be presumed
an from thedid to to a such exemptionnot intend corporationgrant

as wouldthe law to similaroperation general applicable corporations,of
immunity variance with constitu-an or atcreate unreasonable monopoly

and, is excluded a fairbywhen an exemptiontional suchprinciples;
inis tothe statute operateconstruction the thatqualificationimplying

law, willa beand to the such constructionwithharmony subject general
adopted.

The RockinghamA.Assumpsit, Delancey againstby Randolph
of insuranceon a policyMutual FireFarmers’ Insurance Company,

house,theinsure plaintiff’sdated November to19,1866, purporting
house,of thein to the titleand Theclothing, regardfactsprovisions.

died,Moses Hobbsfollows:stood,and land it asthe on which were
24, 1866,before Februaryseized in the sometimepremises,fee of
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;a widow, Maurice,L. Hobbs threeleaving Abby brothers, Obed, and
James; and sister,one T.Abigail wife of theDeLancey, butplaintiff,
no lineal descendants. His widow waived the will,of theprovisions

estate,to take her of the withelecting share dower and homestead in
thereof;lieu and the of the then asstoodrights parties therethough

had L.,been no will. February 24, 1866, widow,theAbby conveyed
all her interest in the to herpremises husband’s three brothers and
Mrs. 6,1866, S. andDeLancey, April Obed Mauricejointly. conveyed

1,their 1867,interest to the James his in-plaintiff. April conveyed
1867,terest to the 13, DelanceyMrs.plaintiff. April herconveyed

;L.interest to and 30,1867,Elizabeth Hobbs L.April Elizabeth Hobbs
to toconveyed the Subject the defendants’ theplaintiff. exception,

wasplaintiff to that the deedpermitted testify from the widow of
Moses Hobbs was made to the brothers and sister in ofpursuance a

of all atprevious his own andunderstanding pai’ties, suggestion, to
;avoid that ofcomplication the that deed he theupon paidexecution

$1,700grantor cash,in the ofbeing interest,heragreed price and that
the subsequent deeds, himself,the tolegal title allpassing were exe-
cuted in and ofpursuance aexecution verbal contract at that time

into;entered James Hobbs was topermitted testify that he bar-—and
withgained the .to sell him his ininterest hisplaintiff brother Moses’s

;estate in 1866 that the first to himFebruary, payment was made
2, 1866, $200andApril to clinch thatbargain,the more was be-paid

,tween that time and the last of 1866.September,
The defendants’ charter that the directorsprovides may determine

anythe sum to be insured on notbuilding, threeexceeding fourths of
Itits value. was in the andstipulated, application that thepolicy,

didsums to be insured not exceed ofproposed three fourths actualthe
value of the and thatbuildings; the should notcompany be held liable

in loss,to case of more than three fourthspay, of the atvalue the
time of the loss. value of house,The the at the date of the policy,

; stated,$2,883.33was its value was inestimated the to beapplication,
$1,400 ; and the sum insured it wasupon $1,050.

The other facts inare stated the decision.

Marston, for plaintiff.the

Small & for the defendants.Wiggin,

I. The not a title inplaintiff, having fee unincumbered tosimple
insured, andthe not hisproperty title,stated true his ishaving policy

the terms section 3byvoid of of the amendment to the charter. The
this are numerous andupon pointauthorities uniform. The following

of them: v. M. Co., 157;are some Marshall Col. F. Ins. H.‘27 N.
Co.,v. M. F. 259;Farmers’ Ins. 24 N.leathers H. Fatten v. Ins. Co.,

Smithy.;N. H. ;338 Bowditeh F. Co.,38 M. Ins. 6 Cush.-448 Wilbur
;M. Co.,Bowditeh F. Ins. 10 Cush. 446v. Falls v. M. F. Ins.Conway

y.46;Allen TowneCo., 51;7 M. F. Ins.Fitchburg Co., 7 Allen



DjbLANCEY 583CO.June. v. INSURANCE1873.]

validahadN. If the plaintiffv. U. Ins. 43 H. 176.Gahagan Co.,M.
the pre-difference. Seemake nocontract for a it wouldconveyance,

hethatof theIt not the termsceding satisfy policyauthorities. does
uponwasa a The insurance procuredhad title in fee tosimple part.

directlycited, isCo.,Bis. before'the v. Bowditch M. F.whole. Wilbur
thetotitlein in had unincumberedThe fact anpoint. neverplaintiff

com-funds toland and them to raise themortgagedbuildings, having
fundsout of thethe and beenhaving paidtheplete purchase, mortgage

in theCo., from theof the N. A. Ins. as evident papersreceived was
build-as thevoid as wellcase. The is for the personal propertypolicy

v„587; BrownCo., 10 Cush.M. Ins.ings. Friesmuth v. F.Agawam,
titleCo., of themisstatementMutual 11 Cush. 280. TheIns.People's

theneed have to the See precedingnot been fraudulent avoid policy.
authorities, severaland inin is recognized,all of which the principle

decided.expressly
byII. notbynot statute. It is affectedThe is savedpolicy any

“Stats., nothat2,section 157 of the whichchapter providesGen.
mis-orof shall reason of mistakeby anyinsurance be avoidedpolicy

fraudu-it intentionallyunless to have been andrepresentation, appears
amendment, mayandmade.” Charters are tolently generally subject

acts, if inten-bybe as as theby generalamended well laws particular
clear;is amend or alter thetion but no of a charter canamendment

of made the was amended. Theconstruction a contract before charter
and made1,1868;General Statutes took effect the wasJanuary policy

19,1866. originatedNovember This section of the General Statutes
1855,in an Julyact contained similarpassed 11, provisions,which

less broad in their the of 1855 confinedthough beingactapplication,
stat-to to and the generalcases where were madeapplications agents,

If the actutes to all there is conflict betweenpolicies. anyapplying
in charter,of 1855 and the act the act in amend-amendment of the

ment must Both from the same source,derive theirprevail. authority
date,act in was namely,and the amendment at a later Junepassed

172;8 v. 7 Pick.19,1862. Lowell, Whiting,Brown v. Met. Fales
act,If be the225. both'are to construed as of one spe-together parts

statutes,act and the stat-cial would the notmodify general general
utes the act. Ordinarily, generalspecial specific legislation supersedes

the its Filis v. Sioan-subjectstatutes of enactment.upon particular
;JET. 326. ACo.,26 N. 266 Titcomb v. F. Ins. 8 Mass.Union M.zey,

act,statute not a the intent isdoes unlessgeneral repeal priorspecial
Loioell, cited; Goodwin,v. v. 5 409.clear. Brown before AllenTracy

mustThe construction that a of title bemisrepresentation fraudu-
amendment,of where theto avoid a under 3 thelent sectionpolicy

nul-awas taken an render itby agent, practicallywouldapplication
and, ifaA fraudulent avoidedlity. always policy,misrepresentation

itbefore, byis made certainthere had been doubt on theany subject
every-matter within1855,of It is aby plainthe act implication.

for in homethat insurancebody’s knowledge, nearly every application
isthe whose appointmentis made localthrough agents,companies
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regulated title,tlie same of and ifby 1855,act misstatements of when
them,made to to avoidmust have been fraudulent a tliisunderpolicy

section, it could inhave no the rare thecases whereoperation except
was to orapplication made the directors and it woulddirectly secretary,

be very any whydifficult to reason a ofmisstatement titleconjecture
to them should involve different from aany consequences misstatement
to an agent.

isThere no act of 1855 and this ofbetween the sectionrepugnancy
the charter,defendants’ when the true intent and of each arepurpose

inkept view. charter theyThe does not that should havecontemplate
any It for to meet theircapital. losses, to save theprovides borrowing
labor and of too assessments. to assuredexpense frequent Security the

members,who losses,meet with and to all thejustice that therequire
forcompany securityhave from each member the of his assess-payment

;ment 19, 1862,and ofthe amendment June was forenacted the spe-
cific of such lien onsecurity the insured.purpose providing by property
To make the lien effectual to such the assured must havegive security,
a iftitle to the and aninsured, he have interest sufficient toproperty

lien, is;thesatisfy the should know what otherwise,it thecompany
of an to what itexpense investigation is,ascertain exceedmight the

assessment, and the of no valuerender lien practically. The amend-
remedial,ment is and should be construed toliberally the mis-suppress

andchief advance the A ofremedy. misstatement title without fraud
would the lien as much as ajustimpair security by fraudulent misrep-
resentation. The statute of 1855 was enacted for a very different

statute,Prior to that apurpose. misrepresentation risk,material to the
notthough fraudulent, avoided a The ofconsequences thispolicy.

rule thewere often Wherehighly penal. was made to aapplication
was, himself,local who oragent, fullycould make acquainted with the

ándrisk, taken,whose itjudgment was itupon probably might be very
of facts,that an inadvertentunjust misstatement to theopen observa-

tion of the rendershould the void. Theagent, policy ofwording the
Statutes,section in the is asubstantiallyGeneral which ofreenactment

1855,of itthe act renders clear that the mistakes and misrepresenta-
tion such risk. Theintended are as affect the are tojury reduce the

haveamount as much as the should been increased. Thepremiums
risk,of the do thenothingstate title has to with so far itexcept mayas

induce on of theor the assured.design neglig'ence part The title is
also within of thethe thispeculiarly knowledge applicant. See, upon

v. N. H.M. 1?. Ins. 37 35.Co.,point, Campbell ‡.
The ofmisstatement the was not a mistake.title The doesplaintiff

not that not aclaim the does contain correct ofstatementapplication
title,what he said his that the landabout when it states and buildings

unincumbered,andhis,were nor that was ofhe under the influence
was,asany error to what his true title but the misstatementsays was

It ainadvertent. was not as that term ismerely,misrepresentation
law,in truth of the madeunderstood insurance but the statements was

an H.the Boardman N.condition terms of the v.express by policy.
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1855,Mut. ofFire Ins. 20 N. theII. 551. Prior to the statuteCo.,
law raised an condition that materialevery representationimplied
should Thetrue; false,be if made void.and the wasany were policy
statute does theconditions, misrepre-with unlesstheseaway implied
sentation is the effect ofintentional, but todoes not attempt change
express conditions or warranties.

III. If, as of modified thelaw, bymatter the defendants’ charter is
act of the1855, or other has benefitstatute, the waivedany plaintiff
of any such a bound thebymodification into contract to beby entering
terms and conditions of it stands. providesthe charter as The policy

“that said sub-doth and to insure thecompany promise agree plaintiff,
to theject and the and of saidprovisions by-lawsconditions of charter

corporation hereto annexed.” makes the charter andThis annexed
by-laws a incontract,of as if it. Mar-part the same writtenjust the
shall v. cited,N. H. and157,ColumbianMut. Fire Ins. 27Co., before

then,authorities is, not would bethere cited. The what thequestion
legal andrights of of the in theobligations members absencecompany
of any but,contract ? what of and by-is the construction the charter
laws it,annexed to and a of matter ofthe as a con-policy, making part

?tract The partiesact of 1855 does not make contract of theany
illegal. It declares the of mistakesthe effect contract andsimply upon

made is into. Itmisrepresentations when the contract entered does
not ofprohibit contract,the from that effecta the suchparties making
mistakes and be thatshall different from declaredmisrepresentations
by the act to be the effect in of such athe absence contract. The

may theparty release of the as he’legal liability company, might the
legal liability carrier,of a common re-contract.by express Aliquis
nunciare se introducto. The of thejuri charterpotest languagepro

“cannot be themisunderstood. Policies shall be void unless true title
same,»of the assured, and the on the beincumbrances there-expressed

“in.” The law its the want of ex-frequently supplies by implications
agreements between but itpress bythe never overcomes itsparties,

implications the the If areprovisions of theseexpress parties. illegal,
the law them,avoids If andthem. are it tothey yields doeslegal,
not ifput their stead what it havewould theput by implication,.in

had been silent.” 2parties Par. on Con. 27.

Doe, insurance,J. In the forapplication signed by plaintiff,the he
is ofmade to and in the kindsay, among many things,of the print

read, documents,to found inextremely difficult be such thatusually
inhe ofcovenants and that the the ap­theagrees description property

situation,condition, value,is so far as andcorrect, itsplication regards
; facts,risk that the of material inormisrepresentation suppression

loss,;the for a and thatshall his orapplication, destroy damageclaim
he holds himself and of theby by-laws company.bound the charter

lines,The in in andpolicy, compactafter reciting, type, longdiminutive
that he has into of the'application,entered the numerous stipulations
“ is indeclare,which of on to ofmade a this goes typepart policy,”

VOL. 88lii.
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size, thatgood manner,well and set in a thespaced, legible company,
in toinsure,consideration of to the pro­the premises, promises subject

“visions and of andconditions the charter hereto annexed.”by-laws
theAnnexed to the in the used forstyle commonlypolicy, typographic

of of act of incor­information, are the defendants’suppression copies
1862,in in inact,an act addition to thatpox’ation,passed 1833, passed

and the by laws.
thirdThe section of the of 1862amendatory pro-act (ch. 2685),

“ bythat saidvides of insurance issuedany policy by company, signed
the and the shall be deemedby secretary,president, countersigned

hasand on in all thevalid said cases where assuredbinding company
a in tounincumbered, buildings,title fee the orsimple, building, prop-

ifand to the as-insured, by buildings;the land covered said buterty
therein,a less if or aresured have estate or The premisesproperty

incumbered, assured,title of thevoid,shall be unless the truepolicies
Insame,and incumbrances the be therein.” thethe on expressed ap-

that thethe was as houseplication, stating uponplaintiff represented
incumbered,notwhich lie desired insurance was his and wasproperty,

title,had an to of the andwhen he absolute not the whole houselegal
house,the to as tenant in com-partland covered but thereofby only

sixth of act of “An1662),nion. The section the 1855 entitled(ch.
that noin relation suchact to insurance companies,” provides policy

“ mistake,error, oras the shall be void reason ofby anyplaintiff’s
it shall to been andunless havemisrepresentation, appear intentionally

made; may, broughtbut said in actionfraudulently any againstcompany
said in offset claim forany damages theythem on file whichpolicy,

deduct,and fromactually thereby; mayshall have suffered the jury
theyof the amount of said as shall finddamage,the claims theplaintiff,
“of title was not intentionallyit.” The plaintiff’s misrepresentation

ishe claims that his validfraudulently byaixd made;”,and policy
;act while theof the sixth section of the of 1855 defexxd-generalforce

inthe casesthat,that the is void oxx wherepolicyants claim ground
and thehas a less in the insured land cov-assured estate buildingsthe
andunincumbered,than a the true titlethe feeby buildings simple,ered

in theand encumbrances are notof the assured the expi’essed policy,
is the ofobligatioxxinsurance from therelievedcompanythis particular

section1855,of the act of the third of thesection general bysixth
1862, itsact of charter.amendingpi'ivate

wassuch, that,of title was if the not aplaintiffThe situation the
ofin the real es-or a man versed technicalitiesspecially legallawyer,

titles, as the personalhave called the as wellmighthe well realtate
anhis, signedas he did he the called application.when paperproperty ” ““ noterror, mistake, does to haveappearor misrepresentationHis

ofclearlyand made.” The case is onefraudulentlyintentionallybeexi
reach;to andthe act of 1855 intendedclass which wasgeneralthe

these defexxdantsact,is force of unlessvalid thatbythe policyplaintiff’s
State, asof theallout, the insuraxxceamong companieswere singled

ofbeing" exemptionof invested with the exclusiveworthy privilege
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of 18G2.the actact,from the of the by specialoperation general
defendants tolatter act entitle theDoes the true construction of the

an ?such exemption
act ofbyto be remedied theThe nature of the mischief intended

a fair and reason-whether, hyhas a1855 thebearing questionupon
in for-1855,able it thatconstruction, legislature, having,theappears

mischief,such did actuallybidden all insurance to commitcompanies
in 1862, to confer on this theintend, exceptional legal rightcompany

the act of 1855 obvious-to commit the same The ofobjectmischief.
of this State hadwas, longto an evil which thely remedy peoplewith

afflicted. Whether their beliefbelieved themselves to be grievously
all;atfoundation, anyhad or or foundationan substantialample

it was of a considerable number ofbywhether the conductjustified
; of a few anvery broughtinsurance or whether the coursecompanies

insurance,of it is not nowundeserved systemthe wholereproach upon
exist,of believed to andthingsto It is the statenecessary inquire.

belief,existence,not its real that the Thelegislation. publicexplains
elsewhere,manifested in annals and is too notoriousthe of litigation

and historic to .attestation. The state ofrequire any thingsspecific
believed to exist was this :

asSome the insuranceby legislature compa­charteredcompanies,
nies, for of one or two of theirorganizedwere the purpose providing
officers, at with lucrativehead-quarters, employment, large compensa­—

work,tion for of forinsuringfor the thelight property;purpose—not
of anot of losses. Whether so-called insurancepayment expenses,
was started for the of ancompany originally insuring easilypurpose

to individuals,earned income one or two or whether it came to that
time,end after a the same. Names of menultimate evil was the of

were to directors. Thehigh standing necessary represent directorship,
of and itslike the rest the institution the collectionoperations, except

the collectors,of and the division of the same wasamongpremiums
Men of eminent were induced to lend theirnominal. respectability

a of theynames for the official benefit of concern which knew and
were to know but which was to them asnothing,expected represented

stock,to was no no invest­the Therehighly advantageous public.
ment of no individual no officialliability, responsibility,capital, —noth­

ofbut a formal for the collection and theirpremiums,ing organization
as for services of itsthecompensation operators.appropriation

was, guardact of to the company againstThe principal precaution
of andfor losses. Forms thoseliability policiesapplications (like

structure,in a most and elaborate werecase),used this of complicated
Covenants,and filled with stipulations, provisos,prepared, exceptions,

void in aconditions,and therules, rendering policy greatregulations,
of such bulk andnumber These wereof contingencies. provisions

inunderstood men ovenby general,character that would not bethey
men in theyif a and laborious study: by general,to carefulsubjected

was renderedall. The of themstudywere sure not to be studied at
of discourses ona intermixtureparticularly unattractive, by profuse
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insubjects which a com-would have no interest. Thepremium payer
him,if readpound, man,anby would, extraordinaryunless he were

be an riddle,inexplicable a mere flood of darkness and confusion.
Some of the most mass ofmaterial were concealed in astipulations
rubbish, on the back side and wherefollowingof the the page,policy

andfew would to find dullmore than aexpect anything appendix,
im-where soscarcely any one would think of for informationlooking

as that from theportant op-the claimed acompany special exemption
ineration of the law of land to the businessgeneral onlythe relating

which the to As if it were fearedbecompany professed engaged.
that, circumstances,these some extreme-notwithstanding discouraging

eccentric thely to examine and understandperson might attempt
ofmeaning the involved and net in he was to be en-intricate -which

it was in in and sotangled, such small and lines soprinted longtype,
crowded, that the difficult,of it was madeperusal painful,physically
and injurious. successfullySeldom has the art of been sotypography
diverted from of it.the diffusion of to theknowledge suppression

wasThere for to that the aloneground the premium payer argue print
competentwas of a fraudulentevidence, to be to a jury,.submitted

It was nota of businesslittle remarkable that a methodplot. doing
not himto and thedesigned mislead, hidingdeceiveimpose upon, by
truth, facts, andand thepractically concealing misrepresenting depriv-

know,him of all shouldof he was concerned toing knowledge what
to be so to that As a contrivancehappen admirably purpose.adapted

for out of of the nom-the created thekeeping sight dangers by agents
inal the a of cultivatedcorporation, system ingenuity,degreedisplayed
which, if it had mer-been in useful would havecalling,exercised any

.ited the commendation.strongest
to of theirTravelling wereagents necessary apprise people opportu­

and andnities, induce them to act as holders premium payers,policy
“ sent out.under the name of Such emissaries werethe insured.”

“ theThe swarmsoliciting throughof insuranceagents companies
ofare thecountry, the and whoplying unwary, ignorantinexperienced

in distinctions that areof insurance and unlearned thelaw,principles
Savingsdrawn and Combsv. Hannibalbetween estates.”legal equitable

148, 467, 529.and Ins. Co., 43 Insurance ReviewMo. 152­—­6 Western
to toagents acceptThe made and ardent peoplepersonal application

and tonumberspolicies, prevailed large sign papers (representedupon
fact by declaringto be mere matters of anfalsifyingform) important

first materialthat thethey reversing stepmade for policies,application
as­makingin the An itsnegotiation. by agent,insurance company,

to com­thesiduous to an individual to make applicationapplication
of thefor a characteristica of the crookednesspany policy, was sample

whole business.
When a and for theloss,met with a calledpremium paymentpayer

zealousin the mostthe hadwhich hepromised policy accepted upon
andunread,solicitation, voluminous,he was to find that thesurprised

filledand soathad been sounexplained head-quai’ters,papers printed
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had forhe appliedout as to show thatagentsthe of theby company,
was in­Heof hisThis, however, surprises.leastthe was thepolicy.

,the his ownon application,formed that he had not only policyobtained
which had nothebut had obtained it a series ofby (ofrepresentations

himself asolemnly by gene­and boundthe hadslightest conception),
he was uncon­ral whichassortment and warrantiesof covenants (of

their andvariety,bythe of which equalled onlynumber wasscious),
tosupposed capacitythe of theirvariety equalled only bywhich was

for the per­the companyclaim that could madeevery upondefeat be
that hewas further informedof its the Heformance of contract.part

and fraud of hishad in the falsehoodbysucceeded his application
hadof facts which hemisstatementomission andrepresentations, —the

that thewellKnowingto disclose.covenantedexpressly truthfully
the skil­beenhim, bywas to that he had cajoledmade andapplication

andofful the the policyarts of an intoagent acceptanceimportunate
of theirother, with as little understandingthe of orsomesigning paper

and untranslatedif in an unknowneffect as had beenthey printed
andhe at the invertedmight application,well be astonishedtongue,

and ruinous covenants.fatalstrangethe multitude of representations
situation,But heard the evidencewhen he had time to realize his —had

of and obtained the policy byhis thehaving beset invisible company,
had to ac­such knew he been inducedjust means as those which heby

his it andit, byand to of obtaining treacherylistened thecept proof
fraud,in of with intent toguile, of a schemepursuance premeditated

assessments,for or otherswindle the in a lien someregard tocompany
measurablyof was for thematter theoretical hemateriality, prepared

next his ownregular of burnedcharge having property.
ofWith a constantincreased expansion precaution­cameexperience

When court heldmeasures on the of the the"ary companies.part
v. H. v. F.157,C. F. I. N. M. & M.Co.,M. 27 Campbell(Marshall

F. N.Co.,F. H. U. M. I. 40 H. thatCo., 35, 333)I. 37 N. Clark v.
of stated in the wasnot theagent’s applicationthe factsknowledge

misrep­and unintentional omission orthat anknowledge,company’s
would not invalidate theof facts known to the companyresentation

issued new ofbythe editionsagents, appli­theirpolicy, companies,
effectand additional to thecontaining stipulations,cations policies,

not but were the of theagents agentsthat their were their agents,
; alone for the correct­that the were responsiblelatterpremium payers

bythat the were not boundness of the and companiesapplications;
statements, of not contained in theaiiy agent,or actsknowledge,any

blanks suitfilled the to them­agentsAs the companies’application.
necessarily andbyand in that matter trusted themselvesselves, were

in them­they reposedthe whichthe confidenceby payers,premium
innot to be the thebyselves was abused insertionlikely applications

of orown knowledge anything,of evidence of theirany unnecessary
or dictation and of themanagementtheir own theirrepresentations,

era, hadthat it been understoodsides. Beforeentire contract on both
and exist-invisible, intangible,that a artificial being,corporation,—an
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ining ofonly law, bycontemplation onlyofcapable acting—was
agents. But actto exhibitedcorporations, pretending agents,without
the novel of anomalousphenomena and well as imagin-asnondescript
ary with no nobeings, visible or authorizedprincipal representative;

;attribute of law,to orpersonality subject boundany any obligationby
and no other evidence of a practical, legal, orphysical, psychological
existence thethan collection of and in-assessments. Thepremiums

number ofcreasing and usualcovenants, thestipulations secreted in
manner, not understoodbeing by histhe untilpremium payer property

burned, another,was were as intopeople easily asbeguiled one edition
until at last they were made to contract a thatformally with phantom
carried on business to ofthe limited byextent cashabsorbing received
certain who were not itspersons agents.

When it was believed that had come tothings this the legisla-pass,
itture time to itthought the inregulate business such thata manner

should have some title to the insurance,name of and some appearance
fair dealing;of and ofthe act 1855 passedwas for that purpose.

The loss of the time occupied the solicitationsby of insurance agents,
the loss of and assessments of se­premiums the loss insurancepaid,

vexationcurity, the and costs of lawsuits lost the andastuteupon
technical character of and not understood theapplications policies by

inthe manner which innocent and deludedpremium payers, persons
overwhelmed an ofby arraywere theoreticaltheir misrepresentations

frauds,and constructive and other misfortunes to system,incident the
towere believed a andevil, mag­constitute a ofcrying greatmischief

nitude. any remedy was available at in(Whether common law or
andhigher grounds views ­equity, upon broader than were taken—U.

Wilkinson,L. Ins. Co.v. andM. on that Reg.note case in 11 Am. Law
innot,485­—­we need this statutes,construction of to(N. S.) con­stop

theWhen he de­sider.) premium payer that had beencomplained
frauded, not,it in legislature,was the ofopinion the a sufficient answer

that,to if he had wise takensay been time hadenough, enough, good
and been in theeyes enough, reckless use of them to read theenough

scholar,mass of fine and had beenprint, man,business and lawyer
full effect,to understand its force andenough he havewould been

and wouldalarmed, not have been into was setdecoyed the thattrap
for him. toMen have a be dealt with with forright regardsome the

mind and business,state of of and in arebody, knowledge which they
known to toactually are,exist. Whether be what orthey ought they

is,not, that, inthe fact the of men inpresent condition society, gene­
ral cannot andread understand these insurance documents. Whether
it of thebo reliance the orupon representations agents,companies’
want of for and critical or ofliterarytaste defectpursuits exegesis,

attainments, labor,oflegal business, fatigueor or of or dis­dailypress
like of insurance the be, is,cause the facttypography, may—whatever
that, under the of the order ofordinary presentcircumstances things,
these and ofdocuments are to theillegible unintelligible generality
mankind. And it toseemed the that wholegislature the companies
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by pre­in thebe confidedtheysent tbeir wouldagents, knowingout
who issued applica­andmium to transact the businesspayers properly,

shouldunderstood,not beand knew wouldtions whichpolicies they
the companiesinto whichnot an unfair of mistakestake advantage

thethemselves, premiumfine causedand their print,theirby agents
fall: The of the legis­and actionunconsciouslytopayers innocently

if, itindeed, anythingin washarmony with,lature certainlywas more
of, fraud, estoppel,tothan the common lawan affirmance relation(in

hishe has ledthatand will not hear a man complainwhichtrust),
ininsurance companies,a .It was also thatthoughtintoneighbor pit.

his ownburningof defrauded thedanger being by premium payer’s
duty,and theirtheir interestby publicwere required, privateproperty,

an as toto such amountto it that did not insure hissee to they property
notwere a preventionlead him and that their devicesinto temptation;

incendiarismthe fraudulentof, against,nor an appropriate protection
amounts of pretendedthe excessivecountry bypropagated throughout

insurance.
bywith losses was not allevdatedAs of those who metthe distress

as officersof the men whoso names figuredthe eminent respectability
abuse,toof was the of a so liablesystemthe so it naturecompanies,

of theof nominal compa­and not the character the or real managers
legislature.to of thenies, that was call for the interferencesupposed

few,but afault inWith no in and with substantialmany,fault probably
hadodious: it was believed theresystem excessivelythe came to be

an ofso abuse corporate power.seldom been flagrant
evil byof 1855 cut a considerable of theThe act up part supposed

1862,to itfull trial of the from 1855remedy,athe roots. Upon
of it,the that had been formedhighto expectationsseemed answer

In this stateto the of the State.satisfactoryand was peopleperfectly
1862, in ad­that,of claim act ofbydefendants the specialthethings

abolished thecharter, remedy,defendants’ the legislaturedition to the
but anby exceptionin favor of all insurancegenerally, companies,not

alone, securely guardedof this thecompany leaving publicin favor
alone the legaland to this companyall other companies, givingagainst

itmistake, everrightof an innocentadvantage (ifto take whichright
and allhad from thisawaythe takenlegislature companyexisted)

It is be that thebefore. not toyearsother sevencompanies presumed
inmotion, ignorancethe act of 1862of their own passedlegislature,

effect, fraudulently pro­or that thisits and companyof tenor practical
legislatureis to show thewhyNo reason suggesteditscured passage.

abolished—abolish thewhich hadthey explicitlythe evilshould revive
aand, aftertowas bethought perfectly indispensable,whichremedy

duration, found suc­had beenof seven years’ perfectlytrialthorough
fraud. Whatof insurancethis a monopolygive companycessful—and

thehad upondefendants conferredbenefits theseand conspicuousgreat
companyservice"this particularandState; exceptionalenormouswhat
engagedall other companiesover and abovetowas render the public,

institutionanit sobusiness; in what was peculiarrespectin samethe
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as to be selected for marks ofdistinguishing favor, and loadedpublic
with the andbounty ofand theperpetual pension franchise defrauding
whole 1862,this ascommunity, subject, well as the act ofhistory,—on
is silent-,and fails.conjecture Until some is thegiven,explanation
presumption must be almost irresistible that did not dothe legislature
what the defendants claim did.they

It is not for tothe court anlegislate by act to be whatconstruing
they ; but,think it to be in actought the of theascertaining meaning
of 1862, by the settled of construction,rules it is our to dueduty give

toweight the of all on ofhistory legislationthe the thesubject-matter
act, and land,the reason and of the law of in con-policy general the
nection with the actwhich of 1862 is to Thespecial pre-operate.

found,sumption which we have of thisarising considerationsupon
kind, is conclusive,not absolutely and itirresistible because would be

forpossible the tolegislature use to leavelanguage sufficiently explicit
no room for of todoubt their intent do theywhat the defendants claim
did. If the general act,had a inlegislature passed manysosaying,

“words, 1855, 1662,The act of is therechapter hereby repealed,”
would have If,been no what that ameant. instead ofquestion gen-
eral act of kind, act,that hadthere been a special declaringexplicitly
that this should voidpolicies byissued be reason of inno-company by
cent mistakes- of the and that this shouldpremium payers, company
be 1855,from sixthexempted the of the section of the act ofoperation
we be to admit thatmight the intended notcompelled legislature only

fraud,to the ancommunity toexpose danger of but alsounnecessary
to violate of laws,those governmentfree which asprinciples require

as practicable,far to be and un-general, equal, anduniform, prohibit
discriminations andjust monopolies.

It is not the generalclaimed that act of 1855 was it isbutrepealed,
claimed that this was from of thecompany exempted the operation
sixth section of that act. The drift of the isconstitution dis­general

hostile to the oftinctly creation anddiscriminating unreasonable privi­
immunities;leges and Xthe declaration of Article of Bill ofthe

Rights, that is instituted forgovernment benefit,the common protec­
tion, and of the whole and forsecurity community, not the private

man,interest or of any men,emolument one or of isfamily, class
and XXXVI,and the declaration of aplain explicit; Article that pen­

sion caution,should be with inandgranted great only consideration
services, time,of actual and fornever more than one at isyear a very

And it is difficult to thesignificant. overestimate of natu­weight the
ral that the did not intend eitherpresumption legislature to an actpass
that void,would be aevidentlybecause breach of constitutional obliga­
tions, or to that would farpass indirectlyone so thedefy general

of paramount direct,the not in andspirit law, though open, violent—
withconflict of its toany be of doubtful valid­specific provisions,—as

It isity. to bealways the is to standpresumed presumption—and
until the is shown ancontrary by immense of evidencepreponderance
—that the have not' to doctrine oflegislature intended thedisregard
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Whetherequal founded.rights, which our institutions wereupon
in expressisevery of that doctrine guaranteedpossible application

it neces-of areterms in the or whether someconstitution, applications
that instru-ofto andsarily temperbe inferred from the tonegeneral

it is extreme-ment, doctrine,and of theits declarationscomprehensive
to freely well affectedthat to beimprobable presumeda legislature,

ofanintended, by application,institutions in and havetheory practice,
thanthe foundationotherdoctrine of to build on someunequal rights,

that laid by authority.competent
It constitutionif,would theconstruinga bybe serious misfortune

directions, orinin its otherstrictly direction, liberallyandgeneral
construction, itby habit ofrule or eccentricadopting any arbitrary

in-bywere constitutionrendered to amend thenecessary constantly
fact,be, in mereserting applicationssuch as wouldguarantiesspecific

of circum-the to changedof the instrumentgeneral originalprinciples
of amendmentstances and a customnew conditions of Suchsociety.

uniformitywould theideas the breakoriginal,erroneous ofpropagate
and itsmateriallyand impairshake the of itspermanency principles,

tointendedIf hold that theefficacy. legislaturethe court should
fran-make and to establish unreasonableunreasonable discriminations

and of thechises, securitynot for common benefit,the protection,
of somewhole emolumentbut for the interest orcommunity, private

one hold that theand should furtherman, men,or class offamily,
con-this, in not within thelegislature had the to do caseanypower

than Articledemnation explicitof some constitutional moreprovision
X into aof the Bill be turned courseof the wouldRights, government
not of a legis-on theits founders.designed by Standing presumption

of the constitu-lative intent to the as well as the lettersupport spirit
thattion, the court is injustified holding, any light grounds,not upon

faith, dis-the or in badlegislature have carelessly, unintelligently,
;their officialoathbyto their attentioncharged duty forciblythe called

a constructionand ofwhen a is andfairly reasonably capablestatute
constitution, it must ordinarily,consistent doctrines of thewith the

construction.if not it thatbe the of the court toalways, duty give
as the dis-a of of'constructionconsideration theUpon just province

on theintent, subject-of of legislationthe thecovery legislative history
1862, andof the reasonmatter of third of the actthe section private

1855, act of 1855which theof the act of the mischiefpolicy general
the legislaturethe that passedwas to anddesigned remedy, presumption

for constitutional principles,the act of 1862 with a becoming regard
Aunreasonable.extremelyof that act isthe defendants’ construction

to itsindeed preventdifferent construction must be unreasonablevery
in to the defendants’.being adopted preference

in-to an act to“An in additionis,of 1862 actThe title of the act
Company,”—Mutual Fire InsuranceFarmers’thecorporate Rockingham

1855, entitled “Anthe act ofa a to amendnot word indicating purpose
aindicatingword'everyinsurance butact in relation to companies,”

Ain 1833.of this passedto amend the charter company,purpose
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material modification of or to the law wouldexception general naturally
be in aput general act, one,and not in a which would not beprivate

tolikely be inpublished revisions of the statutes. An important
amendment of a ingeneral one,act inserted a with innothingprivate
the title of the amendment,latter is notsuggesting the toaccording
the usual course of in this islegislation State. Not thereonly nothing
in the title of the act of 1862 an amendment of the act ofsuggesting
1855, but in the ofbody the former act is no allusion to the lat-there

;ter and, from a alone,of the noperusal act one wouldprivate suspect
that it modified, or introduced an to, act what-anyexception general
ever. If the intended,had tolegislature by act,the make soprivate
serious a in thechange law of as to one in-general insurance exempt
surance from its tocompany there is some reasonoperation, expect

wouldthey have used,to inexplicitly law,referred the or thegeneral
title or of thebody act, orprivate some words ofexpress exemption
exception. But, while the seventh act is,section of the amendatory
“ The fifth and seventh of insections the act to which this is addition
are hereby the all acts and ofrepealed,” general clause repealing parts
acts inconsistent act,with this which in ofclause was inserted the act
1855, and is inserted inusually all acts to be torepugnantsupposed

statutes inexisting not omittedparticularly repealed, was the act of
1862.

The third section of act of 1862 isthe a substitute for the repealed
“seventh section of charter,the which that saidthe companyprovided

may make insurance for term not seven andany years;exceeding any
ofpolicy issued saidinsurance theby signed bycompany, president,

and countersigned by the shall be deemed on saidsecretary, binding
in allcompany cases.”

“The third section of the act of 1862 that saidprovides company
may make insurance for term not andsevenany exceeding years; any

ofpolicy insurance saidissued theby company, signed by president,
and countersigned by the shall be deemed andsecretary, valid binding
on said in all title,cases the assured has a incompany where fee simple,
unincumbered, to the insured,or andbuilding, tobuildings, property
the land covered said ifby but the assured have a less estatebuildings;
therein, ifor the incumbered,or are[property shallpremises policies

void,be unless the assured,true title of andthe the incumbrances on
the same, be therein.”expressed

A literal construction of the section would have maderepealed every
“ “policy on said that hadbinding been issued saidcompany,” by

andcompany, signed by the thepresident, countersigned by secretary.”
A literal construction of the substituted section would everymake such

“ valid andpolicy -on said where the title ofbinding company,” the
“assured is in fee unincumbered.” No construction could besimple,

more unreasonable or more to the defendants than that.unacceptable
“There were many cases where saidissuedpolicies by company, sign­

ed theby andpresident, by the would havecountersigned secretary,”
been void under the section; and are cases whererepealed manythere
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ifsection, evensuch thewould now be void under substitutedpolicies
“ Thethe intitle of the assured' fee unincumbered.”simple,were

re­Theliteral is inadmissible.construction of section whollyeither
in sub­in andtopealed harmonysection would be held withoperate
insur­ofjection dulyto law to executedgeneral policiesthe applicable

understood.ance. a was andqualification necessarilySuch implied
thethatAnd, extent,to cláima the would of coursegreat defendants
Butsubstituted taken samesection be with the qualification.should

to thethe claim that such can be attacheddefendants no qualification
has aassured. that shall be void when theexpress policiesprovision
is ex­unincumbered,less titlethan a unless his trueestate fee simple,

a would;in the and it is that suchpressed argued qualificationpolicy
the pur­render that a and withwould conflictprovision nearly nullity,

in­of lienpose bythe the on thepreceding section) property(given
issured, pre­for Forciblyassessments. as the defendants’ argument

sented, contrarytheit us to forseems to be overcome the reasonsby
alltoconclusion, have givenwhich we considered. Due weight being

necessarilythe reasons on both sides question,of the the qualification,
cases,inin the not allimplied section, valid,repealed making policies
whereto the literal but in all casesaccording section,terms.of that

law,valid theduly quali­executed would bepolicies by general —which£cinfication allis also in the sectionsubstitutednecessarily implied
unincumbered,”—cases a inwhere the assured has title fee simple,

must, we in thethink, section,latter in casesalso be the whereimplied
re­assured not is thehas such a title. The inqualificationimplied
al­; and,and groundssection in the substituted section on thepealed

theready stated, we it must be to to all cases underheld applythink
latter section, as it underto cases the former.applied all

This the toconstruction leaves substituted sectionundoubtedly open
im-of very,the a or abeing verycriticism not felicitous composition,

itamendment; tobut constructionthe wouldportant opposite expose
immaterialityfarobjections more serious than of andinfelicity style

Aof substance. makes act 1862literal construction the of repugnant
to all;to the act of 1855 isbut the removedrepugnancy by applying

; it isthecases which must to cases andqualification be applied many
objec-much easier thus to the than to theremove removerepugnancy

totions the which raisesconstruction it.
claim,The made afurther that of 1862 beingdefendants the act

contract, of theof it as a waiverthe the is boundplaintiff by bypart
contract,theof if it is him as a ofBut, bindingact 1855. partupon

as weconstruction, which,it is in accordance with itsbinding legal
lawwith,it in to thehold, operate harmony generalmakes and subject

“ error,of anyunder reasonbywhich the is not voidpolicyplaintiff’s
in-mistake, it to have beenor unless shall appearmisrepresentation,
ofactofand made.” The section thefraudulently thirdtentionally
ofdid from thecase,1862 not the indefendants, operationexempt any

sixth of ofthe section the 1855.act
theJudgment plaintiff.,for
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J.Hibbard, I concur in forego-the result is in thewhich reached
ing opinion, but do not think can stated.it be sustained theupon ground
It seems to that,me a true ofupon construction the applica-plaintiff’s
tion, the insurance was not on halfhouse,the but on undividedwhole the
winch the plaintiff owned in was foundfee value of whichthesimple,
by the jury more than insured uponbe sufficient to the sumjustifyoto
it. If this is incorrect,view thequestion, ably opin-the so discussed
ion, does not toarise. of tendThe the whichprovisions application
favor this construction of facts pre-are not contained in the statement

;theceding and in recit-it notopinion would be useful to spaceoccupy
oring them, withdisagreeingin forconsidering nor reasonsassigning

the doctrine of the opinion.

Gordon The Railroad.v. Manchester Lawrence&

The time-table,apublication form,of in a railroadcomihon imposes upon
company the trains arriveto use due care and skill to have theobligation
and ;at the itdepart in the but doesprecise moments indicated table
not animport absolute and such arrivalunconditional forengagement
and and doesdeparture, not make the liable for want qf punctu-company
ality which is not to theirattributable negligence.

S.,G. of the M. &purchased L. R. a season an intermediateR. ticket from
time-table,station, to M. The a in commoncompanyrailroad published

form, m.,awhich train L. a. leav-upon was advertised as at 8:27leaving
8:45,S. at a. m. at inand at M. at G. was S.ing depot9:35arriving

train,to the Inseason take this train ran S. withoutby stopping.but
an action of the railroad toassumpsit, by companyG. againstbrought

M.,recover for their failure to him to theseasonablydamages transport
railroad offered road suitably equippedto that the wascompany prove

thetravel,for the usual and excess or-fortransporting accommodating
that,to be ondinarily occasions;from theanticipated extraordinary

in an unusual, and numbermorning question, extraordinary, unexpected
there, otherof at and atL. to take and stationspersons appeared passage,

S., so thé cars that itbefore filled and overloadedreaching completely
onhave been more thewould to have admitteddangerous passengers

; number ofwere, per-train that at there a largeS. besides the plaintiff,
for have been toimpossiblesons whom it wouldwaiting transportation,

taken cars;have into the that thealready railroad.companyoverloaded
or declinenot have tocould discriminated as to taketheywhom would

take, them;even if had had of thatthey the means to transport any
car,train consisted of and andthe oneeighteen carspassenger baggage


