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Second: the existence of the alleged cause of delay was, for anghf
that appeared, fully within the knowledge of the defendants at the time
they contracted with the plaintiffs. They were in fault for knowingly
undertaking more than they could perform. See 17 Mo. 290. In New
Orleans, ¢c. R. Co. v. Hurts, 36 Miss. 660, the company offered no ex-
cuse whatever for running past the station ; and, in Heirn v. M’ Caughan,
32 Miss. 17, there was evidence tending to show want of due effort to stop.
In Strohn v. Detroit ¢ Mil. B. B. Co., 23 Wis. 126, it seems to have
been held that a mere statement by the carrier’s agent that the ordi-
nary time for transportation of freight is a certain number of days, is
not sufficient to show a contract to carry within that time. In Angell
on Carriers, 4th ed., sec. 527 a, it is said that the time-tables are “in
the nature of a special contract, so that any deviation from them ren-
.ders the company liable ;”” but we think no authority there cited, unless
it be Haweroft v. G. W. B. Co., directly sustains this position.

It would seem that the English railway companies are now in the
habit of inserting notices in their time-tables that they do not warrant
that the trains will arrive and depart at the precise time indicated.
See Boviuy, C. J., in Lord v. Midland R. Co., L. R. 2 C. P. 839, p.
345 ; Hurst v. Great Western R. Co., 19 C. B. (N. 8.) 810; Prevost v.
Great Bustern RB., 13 Law Times, N. 8. 20; Buckmaster v. G'. E. R,
Co., 28 Law Times, N. 8. 471. But this practice may have been
adopted from sbundant caution, and does not seem to us to furnish de-
cisive evidence of the understanding of the legal profession that the
time-table, without the notice, would import a warranty. In this coun-
try nearly all the railroads publish time-tables, and delays, not attrib-
utable to negligence, are not uncommon ; yet suits to recover dam-
ages for detention in such cases are almost, if not quite, unknown.
That such actions are almost unprecedented, * shows very strongly
what has been understood to be the law upon the subject.”

The motion for a nonsuit was properly denied ; for the jury might
have found negligence from the (then) unexplained evidence that the
train ran by Salem. The new trial is granted, because of the rejection
of the evidence which the defendants offered, to explain this circuin-
stance. Verdict set aside.

Barrou ». Trnron.

‘Where an executor, being 2 party to a suit, has elected to testify in the
cause, the court has no discretionary power to reject the proffered testi-
mony of the adverse party, even though it relate to conversations be-
tween himself and the testator, of which the executor had no knowl-
edge, and which he could have no means of contradicting or explaining.

An amendment by which the defendant was described as ** executor of J.
B., Jr.,” instead of “administrator of J. B.,” was allowed.
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Notice to the defendant of the caption of a deposition, designated the ac-
tion as one in which W. V. B. T. is defendant, not describing him as ex-
ecutor, when, in fact, the suit was against him in that capacity; and
also described the suit as pending in the county of R. between the plain-
tiff and said W. V. B. T., where no other action was pending between
the parties,in their own or in any representative capacity. The defend-
ant attended the caption, and there, as well as at the trial, objected to
the evidence as defective in this particular. FHeld, that the deposition
was admissible.

AssumpsiT, by Alexander M. Ballou against Washington V. B. Til-
ton. 1. The defendant was sued as administrator of Jonathan Ballou.
The plaintiff was allowed to amend the writ and declaration so as to
make the suit against the defendant as executor of Jonathan Ballou,
Jr.; and the defendant excepted. The testator was commonly called
and known as Jonathan Ballon, but signed his will by the name of
Jonathan Ballou, Jr.; and there was another man, older than he, called
Jonathan Ballou. The defendant suffered no other injury from the
amendment than the loss of a techinical objection to a variance between
the declaration and the evidence. 2. The plaintiff offered the deposi-
tion of George A. Little. The defendant, at the caption and at the
trial, objected to the notice as defective in describing the action as one
in which Washington V. B. Tilton is defendant, not describing him as
administrator or executor. The notice described the suit as pending
in the county of Rockingham between this plaintiff and Washington
V. B. Tilton. There was no other action pending at the time in this
county between those persons, in their own or in any representative ca-
pacity. The deposition was admitted, and the defendant excepted.
3. The defendant, being called as a witness by his counsel, testified
that there were two men in Deerfield named Jonathan Ballou, of whom
ihe testator was the younger; that he had received two letters from
Mr. Little, before suit, which letters he produced and read to the jury
as evidence upon the question whether the plaintiff’s claim had been
exhibited to the defendant before suit; that he did not know whose
claim it was that was exhibited to him by the letters, and did not know
that the plaintiff had a claim until this suit was brought ;—he also tes-
tified to the time when he settled his account as executor. The action
was brought for the board of the testator. Subject to the defendant’s
exception, the plaintiff was allowed to be sworn as a witness, and to
testify concerning the board and his claim against the testator, and to
conversations between himsclf and the deceased.

The jury found a verdict for the plaintiff, which the defendant moved
to set aside; and the questions of law thus raised were reserved.

Stickney, for the defendant.
Little, for the plaintiff.
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Fosrrer, J. The first exception, namely, to the amendment by which
the defendant was designated as “ executor of Jona. Ballou, Jr.,” in-
stead of “ administrator of Jona. Ballon,” is overruled.

The statute, the rules of court, and the decisions are uniform and
conclusive in favor of the right and propriety of the allowance of such
an amendment. Gen. Stats., ch. 207, sec. 8 ; 14th Gen. Rule; Berry
v. Osborn, 28 N. H. 279 ; Stearns v. Wright, 50 N. H. 293, and cases
there cited.

The second exception is also groundless. No requirement of the
statute relating to the caption of depositions was violated or omitted.
The defendant could not have been misled by the notice, since there
was no other suit against him. He was not misled, because his attend-
ance at the caption furnished him abundant facility to ascertain
wlether or not he was the party whose attendance was invited. The
authorities cited by the defendant’s counsel upon this point are not
pertinent to the question. See Bundy v. Hyde, 50 N. H. 116, 120.

Neither can his third exception avail the defendant.

Before the statute of 1857, Laws, ch. 1952, sec. 3, parties ordinarily
could not testify. By the terms and intent of that act, the disquali-
fication of interest was removed, and parties were made competent wit-
nesses, except in certain specified cases. One of the exceptions was a
case where the adverse party was an executor or administrator, in
which case the testimony could not be received without the consent of
such adverse party.

By the law of 1858, the exception was so modified as to dispense
with the necessity for such consent, and to substitute therefor the elec-
tion of the adverse party to testify himself as a witness, in which case
the language of the act is, ¢ both parties may testify.”

The change of phiraseology and arrangement adopted in the Gen.
Stats., ch. 209, secs. 18, 16, 17, does not materially affect the matter
in the respect of the present inquiry.

The law therefore now is, that, if an exeeutor or administrator, being
a party, elects to testify, the adverse party may testify. There is no
limitation or qualification of these plain and unambiguous terms.

The first object of the statute was, to remove entirely the disqualifi-
cation of interest, as affecting the competency of witnesses. The law
of 1857 was the foundation stone of the numerous steps in the direc-
tion then indicated, which have culminated in the liberality of the law
with regard to the ascertainment of fact by all possible means, irrespec-
tive, even, of the marital relation, except in case of strictly confiden-
tial communications, and in a most radical change of the law and rules
of evidence in criminal procedure.

And the reason why the exception was made, that where one party is
an executor or administrator and does not elect to testify, the other
party may not testify, undoubtedly was, to place the parties upon equal
grounds, and not to allow the living party to a transaction to be a wit-
ness in relation to it, when the other party, being dead, cannot {festify.
But the legislature, in this respect, has failed to accomplish its probable
design.




608 BALLOU 9. TILTON. [Rockingham,

This case not only does not come within the reason of the exception,
but it is also a manifest illustration of the imperfection and insuf-
ficiency of the law.

Where the deceased had personal knowledge of the matter in dis-
pute, as in this case, and - the executor had not (as we infer from his
neglect to testify upon that subject), it seems manifestly unjust to allow
the survivor to testify concerning the matter in dispute, and thus to
give evidence which the other party, being dead, could not centradict
or explain, simply because the executor has elected to testify upon a
different and independent branch of the case, concerning which the
deceased, from the nature of things, could have no knowledge, namely,
matters occurring after his decease.

But the discretion conferred by sec. 17 of ch. 209, Gen. Stats., is
limited to the admission and not to the exclusion of the testimony of
the survivor. '

The law is, “ where it clearly appears to the court that injustice may
be done without the testimony of the party, in such a case [that is, the
case where the adverse party,.being an executor or administrator, does
not elect to testify] he may be allowed to testify.”’

The substance of this enactment was first provided by the law of
1865, chapter 4074, at the next session of the legislature after the pub-
lication of -the opinion of the court in Moore v. Taylor, 44 N. H. 870,
and probably, says Perumy, C. J., in Chandler v. Davis, 47 N. H., at
page 464, *in consequence of the suggestion found in that case.”
See Moore v. Taylor, at page 875.

If the suggestion of ¢his case may lead to the passage of a law
giving discretion to the court (subject to the revision of the full bench)
to rejéet the testimony of the surviving party to the original transac-
tion, in cases where the executor elects to testify, or to such a modifi-
cation of the law as to provide that in no case shall the testimony of
the survivor be received concerning those matters of which the de-
ceased only, in connection with the survivor, had personal knowledge,
there will be a much nearer approximation to a footing of equality
between parties circumstanced like these, and an avoidance of the im-
putation of possible, not to say probable, injustice by reason of the ad-
mission of the surviving party’s testimony.

Since, however, the legislature has not given the courts a discretion
commensurate with the apparent demands of equity, except in a class
of cases and circumstances not including the present, the defendant’s
third exception must be overruled, and there must be

Judgment on the verdict.




