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was, aughtfordelayofthe of causeallegedSecond: existence the
at the timedefendantsof theknowledgethat thefully withinappeared,

for knowinglyin faultwith the werethey Theycontracted plaintiffs.
In NewMo. 290.17Seeundertaking theymore than could perform.
no ex­offeredHurts, 660, theOrleans, companyR. Co.v. 36 Miss.&c. Caughan,v. M’­station; in Heirnand,cuse whatever for therunning past

toof due effort17, there stop.32 Miss. to wantwas showtendingevidence
to haveit seemsCo., 126,23In Strohn v. Mil. R. R. Wis.Detroit &

the ordi­thatheld carrier’sby agentbeen that a statement themere
isdays,number oftime is anary for of certainfreighttransportation

Intime. Angellnot within thatsufficient to a contract to carryshow
“ inaretime-tablesCarriers, ed.,on said that thea,4th sec. it is527

from them ren­contract,the nature of a so that deviationanyspecial
cited, unlessthe no thereauthorityliable but think.ders wecompany

it be thisCo.,v. R. sustainsdirectly position.G. W.Hawcroft
are in thecompaniesIt would nowrailwayseem that the English
do warranthabit of in that nottheynotices time-tablestheirinserting

that the time indicated.trains arrive at thewill and depart precise
339,Co., L. R. 2 P.Bovill,See C. p.C. in v. R.J., Lord Midland

310; v.; PrevostS.)345­ Hurst 19 C.Co.,v. WesternR. B. (N.Great
20; E.v. R.R.,Great Eastern 13 Law N. S. Buckmaster G.Times, ­

23 beenCo., Law N. But haveTimes, mayS. this471. practice
from to us to furnish de­caution, and does not seemadopted abundant

thecisive of thatevidence of the theunderstanding legal profession
time-table, this coun­warranty.the a Innotice,without would import

attrib­time-tables,all and nottry nearly delays,the railroads publish
uncommon; dam­utable to suits toare not recovernegligence, yet

almost,for in if not unknown.ages quite,detention such cases are
“That shows stronglysuch actions are almost veryunprecedented,

has law the subject.”what been understood to be the upon
; mightThe a for themotion for nonsuit was denied juryproperly

thehave found thatfrom the evidencenegligence unexplained(then)
ofbyran The trial is because thegranted, rejectionSalem. newtrain

of the this circum-explainthe tooffered,evidence which defendants
aside.stance. setVerdict

Tilton.Ballou v.

suit, to in thea a electedexecutor, testifyan to hasbeing partyWhere
cause, the testi-profferedno tothe has discretionary power rejectcourt

be-relate to conversationsthoughof the adverse even itmony party,
testator, executor had no knowl-and the of which thehimselftween

orcontradictingand he could have no means of explaining.whichedge,
“as of J.the defendant was described executoramendment whichbyAn

B., Jr.,” B.,” allowed.of “administrator of J. wasinstead
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Notice ac-to the defendant of the a theofcaption deposition, designated
defendant,tion in ex-as one which W. is asV. B. T. not himdescribing

ecutor, when, fact,in andthe suit him inwas thatagainst capacity;
also thedescribed suit as in the of R. between thecounty plain-pending
tiff T.,and said B.W. Y. where no other action betweenwas pending
the in their inparties, own or The defend-any representative capacity.
ant attended there, trial,the and as the toas well atcaption, objected

Held,the evidence as defective in that thethis particular. deposition
was admissible.

Assumpsit, B. Til-by Alexander M. Ballou Y.against Washington
ton. 1. The ofdefendant was sued as administrator Jonathan Ballou.
The plaintiff was allowed to the writ and so as toamend declaration
make suit Ballou,the ofagainst the defendant as executor Jonathan
Jr.; and the defendant The testator calledexcepted. commonlywas
and knowui as Jonathan but ofBallou, signed his will the nameby

Ballou, Jr.;Jonathan man,and he,there was another older than called
Jonathan Ballou. The fromdefendant suffered no other theinjury
amendment than the loss a aof technical to variance betweenobjection
the declaration and 2.the The offered theevidence. plaintiff deposi-
tion of A. Little.George defendant,The at the and at thecaption
trial, objected to the as innotice defective the action as onedescribing
in which defendant,Y. B. is him asWashington Tilton not describing
administrator or executor. theThe notice described suit as pending
in the of this andcounty Rockingham between plaintiff Washington
Y. B. Tilton. atThere was no action the time inother thispending
county anybetween in inthose their own or ca-persons, representative

The andpacity. deposition admitted,was the defendant excepted.
3. defendant,The as a his testifiedbeing by counsel,called witness
that Ballou,there were two men in Deerfield named Jonathan of whom
the testator was the that he had received two letters fromyounger;
Mr. Little, suit,before and toproducedwhich letters he read the jury
as evidence the the claim hadupon question whether plaintiff’s been

suit;exhibited to that he did notthe defendant before know whose
claim it letters,was that was him and didbyexhibited to the not know
that the had a claim suitplaintiff brought;until this was also tes-—he
tified to the time when he assettled his account executor. The action
was for the board testator. tobrought Subjectof the the defendant’s

the was be as aexception, allowed to sworn andplaintiff witness, to
the board and histestify concerning claim the andagainst testator, to

conversations between and the deceased.himself
The found a verdict for which thejury the defendantplaintiff, moved

aside;to set and the of law thus raised werequestions reserved.

for the defendant.Stickney,

Little, for the plaintiff.
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whichbythe amendmenttoFoster, exception, namely,firstJ. The
“ Jr.,” in-Ballou,ofas executor Jona.designatedthe wasdefendant

“ Ballou,”of Jona. is overruled.stead of administrator
court, are uniform andof decisionsstatute, rules and theThe the

the allowance of suchofof the andrightconclusive in favor propriety
Stats., ; Rule;207,ch. 8­ 14th Gen.an sec. BerryGen.amendment.

Osborn, ; 293,v. N. H. and casesv. 50Wright,N. H. Stearns28 279­
there cited.

of thealso No requirementis groundless.The second exception
or omitted.of was violatedstatute captionto therelating depositions

notice,the since therebyhave beenThe not misleddefendant could
misled, his attend-becausewas no him. He was notother suit against

to ascertainfacilityhim abundantance at furnishedthe caption
Theinvited.attendance waspartywhether or was thenot he whose

this are notpointauthorities the counselby uponcited defendant’s
H. 116,50 N. 120.to v.pertinent the Seequestion. Bundy Hyde,

third defendant.Neither can his theavailexception
1952, 3,1857, Laws, ordinarilyof sec. partiesBefore the statute ch.

act,that the disquali-could not the oftestify. terms and intentBy
made wit-removed, competentfication of was wereinterest and parties

awasnesses, in of the exceptionscertain Onespecified cases.except
administrator,or incase where the adverse an executorparty was

the consent ofwhich case the withouttestimony could receivednot be
such adverse party.

as toof the so modifiedBy 1858, dispensethe law wasexception
thewith for substitute therefor elec-consent,the such tonecessity and

witness,of as a in which casetion the adverse party to himselftestify
“is,the -of may testify.”the actlanguage both parties

in the Gen.adoptedThe of andchange phraseology arrangement
Stats., 209, affect the matter13, 16, materiallych. secs. 17, does not

thein of therespect present inquiry.
administrator,is, beingThe law ortherefore now if executorthat, an

a is notestify. Theremayelects to theparty, testify, adverse party
terms.unambiguouslimitation or andqualification of these plain

theentirely disqualifi-The first of the was, to removeobject statute
lawof witnesses. Theinterest,cation of as affecting the competency

in the direc-stepsof the foundation numerouswas of the1857 stone
of the lawin theindicated, liberalitytion then which have culminated

means,all irrespec-by possiblewith to the of factregard ascertainment
of confiden-strictlyineven, marital casetive, relation,of the except
of the law and rulescommunications, changetial and in a most radical

of in criminal procedure.evidence
isthat where one partymade,theAnd the reason waswhy exception

to the othertestify,electnotan or administrator and doesexecutor
the parties upon equalwas, tomay testify, placenotparty undoubtedly

to abe wit-to a transactionand not to allow the livinggrounds, party
dead, testify.cannotit, beingness in relation to when the other party,

itsto accomplish probableBut in this failedthe haslegislature, respect,
design.
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This case not only does not within reason ofcome the the exception,
it is also a manifest illustration ofbut the and insuf­imperfection

officiency the law.
Where the deceased had of in dis­knowledge the matterpersonal

as inpute, case,this hadand-the executor not infer from his(as we
neglect to testify that itupon manifestlyseems to allowsubject), unjust
the survivor to testify the in and thus toconcerning matter dispute,
give evidence which dead,the other notcould contradictparty, being
or explain, simply because the executor has elected to atestify upon

anddifferent of case,branch the theindependent concerning which
deceased, from the nature of could have nothings, knowledge, namely,
matters after hisoccurring decease.

But the 209,discretion sec. of ch. Gen. isby Stats.,conferred 17
limited to the admission and not of the ofto the exclusion testimony
the survivor.

“is,The law where it to court thatclearly injustice maytheappears
be done without is,the of the in such a case thetestimony party, [that
case where the adverse an or doesadministrator,executorparty,-being

tonot elect he may be allowed to testify.”testify]
The substance of this the ofbyenactment was first lawprovided

1865, 4074, at thechapter next session of the after thelegislature publication
of the of in v. N. H.opinion 370,the court Moore 44Taylor,
and probably, says Perley, J., H.,C. in v. N. atDavis,Chandler 47

“464, inpage consequence of the found in that case.”suggestion
v.See Moore at pageTaylor, 375.

If the ofsuggestion this acase lead to the of lawmay passage
discretiongiving to the court of the fullto the revision bench)(subject

to thereject testimony of the transac-the tosurviving party original
intion, cases where the executor elects or to such a modifi-testify,to

cation of the law as to in ofno case shall theprovide testimonythat
the survivor be received matters of which the de-concerning those
ceased inonly, connection survivor,with hadthe personal knowledge,
there will be a much nearer a oftoapproximation footing equality
between parties circumstanced like and an avoidance of the im-these,
putation of not topossible, say reason of the ad-probable, injustice by
mission of the surviving party’s testimony.

Since, however, the legislature has not the courts agiven discretion
withcommensurate the of in ademands classapparent equity, except

of cases and circumstances not the the defendant’sincluding present,
third must be mustexception and beoverruled, there

on the verdict.Judgment


