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Miller & a. v. Scammon.

fraud,of cases oftakeordinarily jurisdictionCourts of will notequity
thelaw, andatremedyand completethere is awhere plain, adequate,

discovery,abill forintruth, byattainable equitymeans of theobtaining
ofthe oathfor compellingare in its provisionsfurnished the statuteby

a to the cause.party

MarstonEquity. W.GeorgeFrank W. Miller andbill,In byThe
were the publish-thatScammon, thealleged plaintiffsagainst Stephen

intending; defendant, fraudulentlythaters of a thedaily newspaper
to aloss andthem toand toto and theinjure exposedeceive plaintiffs,

in theirto insertand themlibel,for persuaded procuredprosecution
defendant, andtheofan advertisement over the signaturenewspaper

and de-necessaryand he wastrue, allegedwhich saidlie was which
notesto certainhim against being paytosigned compelledprotect

had beendeclaredsolemnlywhich then and theredescribed,therein he
valuable consid-for aobtained, and to have beenwrongfully purporting

thenand hedefendant, whichto have been theeration, byand signed
heand whichand and uponthere asserted he never signed,pretended

him.set in a suitmight sued, againstbe or which bemight up
werethe advertisementThe bill avers that the ofallegationsthen

indicteddefendant, wereand as well as thefalse, the plaintiffs,present
in said adver-and a and malicious libelconvicted for- falsepublishing

have$150, whichtisement, theyand the were finedpresent plaintiffs
counselcosts for$21.63,at with otherpaid, costs taxed togetherwith

toin the wholeamountingfees' and toamounting $50,other expenses
•$221.63. . __

the amount whichthat the court will ascertainThe plaintiffs pray
ofsuffered reasonbyand havethey theyhave had to thepay, damages

andbe ordereddefendant, mayfraud and that hethe and deceit of the
interest, suchand fordecreed to the same to the withpay plaintiffs

other relief as bemay just.
of lawand thedemurrer, questionsTo this abill there was general

thus raised reserved.were

H. Y. for theHackett,W. plaintiffs.

for the defendant.Wiggin,

a for thein to recoverFoster, case, damagesJ. As ­ declaration
not seemdefendant, bill doesand fraud of the the plaintiffs’deceit

Theand of prayerin formswanting ordinary pleading.the essential
“ havewhat theis, that the court ascertainmay plaintiffsof the bill
fraud,thereason ofhave sufferedthey byhad to and the damagespay,

and decreeddefendant, and be orderedmaythat heand deceit” of the
inenumeratedto same. But the aredamages specificallythepay
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dollars and cents in bill,the and inno is for theiraid, equity, required
ascertainment.

No reason is insuggested the bill why the have chosen toplaintiffs
inproceed equity rather than usual isby law,the course of the which

in its formample and for the redress of such as thepower grievances
of,plaintiffs are satis-complain provided they entitled to relief or

faction. If the atplaintiffs’ remedy full,law is not as plain, complete,
and itadequate as is by” in fact nor theproceedings equity, neither the
reasons why bill,are in which,this if it forsuggested bemay adopted
the ofdisposition such a ascase the as well servepresent, may just

ashereafter a mutandis,mutatis aprecedent, for bill to recover damages
deceit,for in case inany which such are now meansdamages sought by

of an action of tort.
It is quite that,true not statutes,force of ouronly by but upon gen-

eral courtsprinciples, of a inequity exercise casesgeneral jurisdiction
of fraud, with,sometimes of,concurrent and sometimes theexclusive
common Stats.,law 1;courts. 190,Gen. ch. sec. Snell’s Principles
of Equity 359. And it is said inthat some cases of fraud for which
the common law affords and relief, maycomplete adequate chancery
have concurrent jurisdiction." Snell’s ante. ThisPrinciples, general

however,proposition, is too broad, when to our underapplied practice,
the rules of evidence which or to Inpermit require, testify.parties

States,the English andpractice, in some Americanperhaps mayequity
entertain this jurisdiction, because,concurrent atthealthough remedy
law may be said to be the ofadequate, truth,means theobtaining
where discovery by essential,the oath of the is beparty may wanting

“or deficient in the courts of common law. The of thejurisdiction
courts of forequity the enforcement of civil asrights, distinguished
from jurisdictionthe of law,the courts of common derives much of
its fromutility defendant,the of thepower seal to the ingreat compel

oath,a suit, to discover and forth,set fact and circumstanceupon every
within his information, belief,and material to theknowledge, plaintiff’s
case.” greatAdams’s 1. ButEquity to a extentvery the toright
enforce and to searchdiscovery the conscience of the whichparty,
was formerly only to be had in is afforded in thechancery, practice
and the statutes of ourby effectuallylaw courts as and as afully by
court of equity.

the most ifgeneral not“Perhaps the.most of aprecise description
sense,”court of inequity, the andEnglish Story,American says Judge

“ is, that it jurisdictionhas in cases of andrights recognized protected
theby amunicipal where andjurisprudence, plain, adequate, complete

cannot hadremedy be in the courts of common law. remedyThe
must be if it andplain, be doubtful obscure-at willequity_law,—for

a if,assert It mustjurisdiction. law,be at itadequate, falls short—for
to,of what partythe is entitled that founds a injurisdiction equity.

And it must is,be it must attain fullcomplete, the end and jus-—that* * *tice of the case. The of a court ofjurisdiction is, there-equity
fore, sometimes concurrent with itthe of a court of law: isjurisdiction
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to it.” 1it, auxiliary Story’sof it isand sometimessometimes exclusive
hasfraud, Blackstone saidJur., In actualsec. 33. the matter ofEq.
andfrauds con­to latentthat of are established detectequity“courts

is not toof of lawcealments, adaptedwhich the the courtsprocess
still that courts ofAnd it bemayreach.” 3 Bl. Com. 431. although

witli theconcurrentmay jurisdictionliberal entertainequity powers
effectuallyfraud are reme­law,courts of in those cases of whicheven

exercisedlatter, any­in is seldomverydiable the such jurisdiction
in State. Itswhere, believe, never, thisknowledge,as and to ourwe

requiredin a isis to cases which decreeordinary restrictedapplication
default;histo make goodthecompelling wrong-doer, specifically,

“if“and, therefore,” Adams, wrong specificthesays requireMr.
redress, at there is alaw,and not attainablesuch redress isspecific

Adams’s Introduc­relieve.”prerogative Eq.,in toequityjurisdiction
atSometimes, also,tion *xxxv. law would seemthe remedywhere

effectual, the of avoidingto be will for sakeentertainequity jurisdiction
Eq.,of of Smith’s Manual of sec.circuity action or suits.multiplicity

Indeed,1. is laidit, by Judgedownregardas we the correct principle
Story 473,in his Insays, general,sec. where hePleadings,Equity —“

ofcourts of will the thenot assume whereequity powersjurisdiction
andjustice;courts are for of there­ordinary sufficient the purposes

it thatrule,fore to fewmay subjectbe stated as a general exceptions,
remedywhere the and a in acan have asplaintiff completeeffectual

direct,court of in that isremedy certain,law as a court of andequity,
and which is in truth a demurrer to theadequate, demurrer, jurisdic­a
tion of will is a clear andcourt, yetthe hold. But where there right,

law, remedy is ade­there is no in court of or the notremedy plain,a
then, andandquate, exigency,and to thecomplete, adápted particular

cases,in such And seecourts of will maintainequity jurisdiction.”
1 Daniell’s Pl. & Pr. 610.Ch.

us, in whereinhave not told theirAlthough the complaint,plaintiffs
law, intheir have it argument.is deficient atremedy they suggested

“ againstit that will reliefThey say giveis a rulerecognized equity
tofraud than a of law affordless direct would induce courtupon proof

the same But the difference in the of seemsonly quality proofrelief.”
; and it isalthoughto be with matter ofto the presumptionsregard

courts ofsaid, in thatof the general proposition,plaintiffs’support
fraud,of suchbywill the establishedequity relief upon groundgrant

deem suffi-courts law would not alwaysas ofpresumptive evidence
Jur., ita sec. seems190),cient verdictproof Story’s Eq.to justify (1

bill, that cannottheyof themanifest, charge plaintiffs’from thequite
other thanclaim fromor aid to theirsupport any presumptionsderive
inin a of law as equity,those which as be deduced courtcould well

beforefrom disclosed and developedthe which bemaycircumstances
a jury.

entitled tosay, the areAgain, equitythe plaintiffsplaintiffs —“In
and of histo have the benefitdefendant,search the of theconscience

And it is notso to make it. quiteanswer or of his refusaloath,under
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certain that the facts,defendant could to as abe state wit-compelled
ness, which, case,while they would out the wouldmake plaintiffs’

him toexpose statute,another indictment.” But our andpermitting
actions,thecompelling testimony of in seems to afford allcivilparties

the advantages claimed for in this Andchancery jurisdiction respect.
an answer to a to itsquestion, defendant’s consciencesearching the
lowest not,could his the which hedepths, after conviction for libel
uttered and the on the ofplaintiffs groundbe now avoidedpublished,
its totendency him ato criminal thatexpose prosecution, prosecution
and its consequences once been suffered andhaving expiated.

“And, finally, submit that bo northey remedy may plainthe neither
adequate, which the of a convicteddepends upon unwilling testimony
libeller.” But a willremedy not be as be-inadequate, simplyregarded
cause it may be said that is thatthe to enforce it ofrequiredevidence
an orunwilling, witness; and, moreover,an it isuntruthful,perhaps
not very is tothat than the law extractapparent more effectualequity

“truth from the of an In the onelibeller.”lips unwilling convicted
tribunal, as in other, tribunal,the inthe is the same: the oneprocess
as in the other, both and bemay both cross-examined.parties testify,

In short, we forare unable enter­any groundsto discover sufficient
Iftaining of theequitable plaintiffsthe case.jurisdiction plaintiffs’

are entitled to ortheir is and doubtful obscure.relief, remedy notplain,
It is by an action on and doesthe case for It is hotadequate,deceit.
fall short of him toto, is,what the is it aentitled entitlesparty —that
verdict for full and a and executionandample damages, judgment
thereon, costs, estate,with to be and for wantlevied his orupon goods
thereof, upon body.his And in it is attainingthis particular complete,
the full andend of the no other decreejustice case, which requires
than such a and all the de­judgment execution. In these particulars,

“finition of the as furnishedterms andplain, adequate, bycomplete,”
books,the is 33.Jur.,satisfied. 1 sec.fully Story’s Eq.

It is to entertaiü the theunnecessary plaintiffs,whetherquestion
bill,the inupon statements have a atcontained their might remedy

law. It would seem that in bill might,theeverything alleged upon
the them,indictment in evidence. Whetheragainst have been shown

defence,if aby it constituteproven testimony legalcredible would
that,we need not is said gives generalnow It before ainquire. person

in mustto oral it he benotoriety calumny by circulating print, pre­
to its truth to editor to agivesthe letter. Anpared prove publicity

risk; has toslander at his own for he no more takeprivate right
a to theaway the character of without ableman, being prove charge

histhat he has made than has to take with­him, propertyheagainst
out to himself of it.able the act which hebeing justify by possessed
Addison on Torts the of the775, thing charged776. And even truth

in and, ifis a admittedmany justification,inadmissible asjurisdictions
orall,at can inference oíonly be received to rebut or therefute proof

malice, chwlii is Wharton’ssaid to constitute of the offence.the essence
Cr. a­L­ w 850.
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factsIt if shown thethat, mightwould seem the haveplaintiffs
which theywhich now in of the indictmentdefencethey allege upon

inadmissible,if wasconvicted,have been or the testimonyproffered
asregardedmust bebecause no the convictionaffording justification,

delicto,this bill that the plaintiffsall the to in andputting parties pari
can forclaim, in law or relief.equity,therefore have no either

Bill dismissed.

Woodbury.Crowell v.

aStats., of228,a for saw-millunder Gen.Upon petition, chapter partition
cannot be madeand the partitionwater with appurtenances,privilege

the andeach of the exclusiveby occupationto ownersassigning joint
time,of alternate of accordingthe forenjoyment premises periodswhole

to their respective rights.

Stats. The228,Petition for under Gen.chapter reportpartition,
asof the committee was follows:

“ committee, tosaid court make of thepartitionThe appointed by
in same known asoriginal beingreal estate described the petition,—the

saw-mill inWoodburythe & Clement and privilege, Salem, report:—
said withsaw-mill,That set off’to said William G. Crowell thethey

and hold thethereto to have to same forthe appurtenances belonging,
anddaysand the month in eachduring every yearfirst fifteen of each

; and, also,two to andis no remainder haveby leavingwhich divisible
and month induring everyhold the all the in each eachdaysto same
two,byis not divisible the firstevery exceptingand which soyear

byin and of said notdays every yearsfifteen each month divisible
in saidremainder,a as and his share premises.”two without for just

andto of movedThe the theacceptance report,defendant objected
“ committee,said insame aside and becausethat the be set rejected,

the byhave not set and toassigned petitioner,and said offby report,
thehis share ofand bounds or other distinct prem-metes description,

of which was prayed.”ises partition

Bartlett, for the plaintiff.

Marston, the defendant.for

InLadd, J. of in this reliesthe thecase, petitionersupport report
aMorrill, petitiona dictum in v. 5 N. H. That wasMorrill 134.upon

saw­estate,under the for of real called thestatute certainpartition
Falls, bounded, mademill at &e. committeeTheprivilege, Crowley’s

{ía ofa return- of tractto one of thepartition, assigning petitioners


