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intown,of theauthorityunder the directcommittee who acted —while
theywas thoughthethis, employed,the committee whomby plaintiff

to be ample,faith, authoritytheirhave inmay good supposingacted
butto haveintruders, authority, possessingwere claimingmerereally

whatever, county.none to act on behalf of the
not claim-byThis have avoided incurring expensecommittee might

have incurredwouldTheydid not law.ing they bypowers possess
theas soon asbut if had abandoned the claimtheylittle any expense

a decision of theascertain,chose to throughButlitigation theyarose.
to exer-desiredtheythe whichcourt, they authoritywhether possessed

to; did it isnot,that buthaving they justicecise and court decidedthe
byhold shall be bornethat of incurred themlitigation bythe expense

themselves.
aswarrantocommissioners, byinstead ofThat the proceeding quo

nottheyin which coulddone,should a billthey brought equityhave
notsustain, doesmerits, obviouslythealthough they prevailed upon

otherfor of the litigationaffect of theliability county expensesthe
than taxable costs.

has been likenedthis to counselThe of committeeauthority employ
to do not discovertrustee, anythat of an or but weexecutor, agent,

between the two cases.parallel
took anyIt in this that conventioncountydoes not case theappear
needed;ifcounsel,action on of should beanythe subject employing

but do not decision thatwe rest our upon ground.
noOur in Brown v. hadis, Redingconclusion that the defendants

of theexpenseto counsel to defend that suit at theauthority employ
Case discharged.county.

Brown v. Leavitt.

action, is not allowa-declaration, the form ofAn amendment of a changing
H. 499.ble, 31 N.Morgan,the doctrine of Little v.reaffirming

H. and Thomas LeavittagainstBrown othersAssumpsit, by John
andfor labor and servicesand The first count was general,others.

Boar’s Head. Thein a hotel at Greatmaterials furnished building
Atfor the same hotel.buildinga contractspecialsecond count alleged

hotel was in factit the builtauditor,a before an thathearing appeared
under seal. theWhereupon, plaintiffsunder a in writingcontract

outand declaration by strikingamend their writmoved for leave to
debt,in andand countsgeneralthe in substitutingcounts assumpsit,

to thecontract. defendants’Subjecta the sealedcountspecial upon
The originalallowedthe amendments were proexception, forma.

and instructionsamendments, the auditor’s reportdeclaration and the
in courtand the filedauditor, record,to the the the papersentries upon

thisboth a of case.were madeby partparties,
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Hatch and Wood,for the cited and 1plaintiffs, commented on Chit.
198;PI. Soule, ;Baldivin v. 6 323Gray v.Cunningham Hall, Gray7
;659 Reed Scott, ; Chase,v. 30 Ala. 265;640 v. 35 Me.Wing Caogins

v. Gilmore, ; 202;1647 Me. Mann v. Brewer, 7 Yost v. 23Allen Ely,
327;Pa. St. Eootner, 309;v. 32 L. & E.E. v.May Plight,Billing

6 ;Taunt. 419 L.E. C. E.433) v. 6 Taunt. 422(1 Billing Pooley, (1
C. ;L. 1 Arch. N. P.435) 125, 369.

Frink whom was for the that(with defendants, contendedMarston),
this action;amendment changes onlynot formthe but the cause of
that it theappears, by which are a thatpapers case,made of thepart
the inplaintiffs originally declared assumpsit groundthepurposely, upon
that the sealed contract had been rescinded the and madeby parties,
no motion to amend until after that ofissue fact had been decided

; and,themagainst besides several cases which are inreferred to the
opinion, cited v. N.Harvell, 202;3 H. Perkins,v.GoddardButterfield

;9 N. H. ;490 Lawrence v. 14 N. H. 72 v.Langley, Pillshury Spring-
571;N.16 H. Dustin, ;v. N.field, 43 H. 495 v.Taylor Patrick Cowles,

N. H. 554;45 ;v. 3 Mass. 209 v.Haynes Morgan, Richardson,Packard
;17 Mass. 303;143 Ball v. 5 Pick. v. Pick.Claflin, Adams, 19Guilford

;376 438;v. 4 Gray v. 2 Cush.Hayward Hapgood, Holland,Davenport
12.

Hibbard, Some ofJ. the authorities, to which our attention has
been called the forby counsel the sanction theplaintiffs, expressly

ofallowance amendments action;which change the form of but in
this State the decisions have been uniformly way.the other

In Stevensonv. 10Mudgett, N. H. 338, the amendment wasproposed
allowed theupon ground that the form of action was not andchanged,
the ofidentity the cause of action was and in v.Merrillpreserved;

12 N. H.Russell, 79, this doctrine of Stevenson v. Mudgett quotedwas
and approved.

In v. SchoolGilman 18 N. H.District, 215, the facts identicalwere
with-those of the case at bar, but the motion was not the same. The
action was and theassumpsit, to addplaintiff amendmentproposed by
a count a sealedupon action;instrument without the form ofchanging

“but the court decided that an action of main-cannot beassumpsit
tained a contractupon seal,under nor can action aany such con-upon
tract be withjoined on aassumpsit contract.”parol

In Little v. 499,31 N. H.Morgan, the raisedwasprecise question
that this case Thepresents. to amendplaintiff proposed striking,by
out the incount and debt,a in itassumpsit substituting count but was

“held that an amendment- of a declaration ac-changing the form of”;tion is not and J.,allowable Woods, C. in ofthedelivering opinion
the court, said, The various forms of action re-have beenalways—“

as substantialgarded and Amaterial. uniform has treatedpractice
them as Itso. wouldbeing be absurd to allow a declarationthought
in eitherassumpsit, orignorantly, design,with andknowledge by
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ofto aland, changed pleato bea tract ofrecovery offor theadopted
declaration; if ayet,totaken theland, upon objection properly

case.”in thatit would be soallowable,action bein the form ofchange
preciselyof that decision wasat timeThe the court theofauthority

11; Stats.,10,186, Comp.secs.Stats.,the ch.as now. Rev.same
9.8,207,ch. secs.198, 10, 11; Stats.,Gen. ch.secs.

of actionformthat theIn doctrinecases,recent thefollowingthe
v.Wigginis recognized:cannot ofbybe amendmentchanged way

Horn,v.; NewellN. H. 445­; Jewett, 4643 N. H. 314­ v.PageVeasey,
49; Merrill,v.; H. 110­ Burleigh47 N. H. v. 48 N.382­ Smith Wiggin,

;N. H. 36­ v. N. H. 295.Stearns 50Wright,
twenty-fiveaboutcountyAn case, decided in Graftonunreported

al-chief justice,of theyears since, presentis within the recollection
The plaintiffforgotten.names of have beenthough the the parties

“ and thencase,” proceededhad a count in of thecommenced a plea
It manifest thatbeingto give a count in debt on aperfect judgment.

thatdebt,in andthe to declarewho drew the writ intendedattorney
Butwas allowed.error,the defect was a mere an amendmentclerical

of ac-the formreally changingthat cannot be asamendment regarded
tion, the establishedwithand the of not inconsistentallowance it was
rule.

asrely, showingdefendantsand theThe records whichpapers upon
haveaction,cause ofthat thethe amendment in also changesthis case

on theentertain subjectnot webeen furnished to us. the viewsUpon
shouldthat weunnecessaryof action,the form of it becomeschanging

whichauthorities, pre-an amendmentsee them. to all theAccording
of do-The dangerallowed.sents a new cause of is to beaction never

ofin the forma changetoing the defendantsinjustice by permitting
action, as origi-the same wasremainsthat cause of actionprovided the

nowintended, question presentedWere thenally not serious.may be
to that wesayfirst in are not preparedfor the time our wepractice,

of theBut we are opin-do.should of it in manner we nowthedispose
decisions, defendants,thatin of this ofion, view unbroken current

understand thatwellmayand third intervening rights,persons having
ofthe formchangingin this amendmentscourts State will not allow

makingaction, by expressto interposeuntil the shall fitseelegislature
for such cases.provision

the originalmade onwasIt has been that an attachmentsuggested
ifBut, theis sustained.writ, which will unless this amendmentbe lost

of facts bemaystateintervened, theof third haverights persons
Itit allowed. mightwereas to amendment ineffectualsuch render the

; Jewett,v.sec. 9­207, PageStats.,dissolve the Gen. ch.attachment.
em­and the amendmentBut,46 N. H. 445. the writoriginalwhere

it seemsamount, probabledemand,brace the same and for the same
Brown,v.Smithgood.that the remainattachment would be held to

sustained.N.14 H. 69. Exception


