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Wright.Aldrich v.

The “natural, essentia], and inherent” ofright de-“protecting property,”
clared in Article 2 of the whatever,bill of is the to dorights, underright
the circumstances of case,each isapparently reasonably necessary to be
done in defence.

251,The statute Stat.,(Gen. ch. sec. the of2) prohibiting destruction certain
fur-bearing animals 15,between 1 and Oct.May is not toapplicable
cases in which such destruction is an exercise of the constitutional right
of protecting property.

killingThe of wild vermin in defence of beproperty, may apparently
inreasonably necessary notapparent danger actual. a case is notSuch

by thegoverned tests of. imminent and of thedanger ofduty retreating
wall,to the inapplied cases of homicidal defence.

byDebt, Arthur R. Aldrich Wellsagainst toWright, recover the
prescribed 2,penalties by sec. 251, Generalchap. Statutes, for killing-

minks. The defendant minks,admitted the of fourkilling but alleged,
in thatjustification, the animals were at the time hispursuing geese.

onlyThe evidence in the case was the of W.testimony George Blood,
who, in common with the a smalldefendant, owned goose-pond. The

linedividing between the of andpremises the witness the defendant
was the brook into thisrunning and the housespond; by theoccupied

andwitness the defendant were on the sides of the brook andopposite
“but a few rods distant therefrom. The witness testified as follows: I

instood my dooryard; ; Iheard the geese came out oncackling to a
knoll; Ilittle saw the four swimming ;minks towards the geese some

hadof the geese then on togot the shore of the andpond some of
in water;them were the the minks from one towere three rods dis-

tant from the geese; some of the a rod ofwithin thegeese minks,
who were one old mink and three but allones, about theyoung same
size. As soon as the minks saw theyme stopped thepursuing geese,

ranand out islandupon-a little and Atthere thestopped. same time
that I came out the defendant also out with his gun;came he came
out near the end of a that laidis across the lower ofcauseway end the

and fired at the minks on alljsipnd, island, shot;the themkilling at one
minks were fired;the all on islandthe when he the defendant car-
the minks ;ried off to his ones,house the were six old andgeese eight

ones about halfyoung had run in thegrown; geese two orpond three
;summers never knew of minkany any geesechasing there before or

since; don’t know whether minks to killare accustomed or not.”geese
consent,A verdict was taken for the' by toplaintiff subject the de-

fendant’s to thatexception the wouldruling defendant notpro.a forma
inbe ifjustified the minks not inkilling the weregeese imminent
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and thedanger, driving awaycould have been eitherprotected by
or orgeese, minks.frightening driving off the

Brew forRay, the defendant.lleywood,

A. Aldrich,£r. and forBingham the plaintiff.

“ natural, essential,J.* All men andDoe, inherenthave certain
;rights which and life andamong defending liberty,are the enjoying

ofacquiring, and Bill art.possessing, rights,protecting property.”
2. In this declaration of of life and andliberty,the right defending
protecting the bill of called the declar-property, morerights, properly
ation of naturalrights, professes to set forth a mere of arecognition
right. The thusright by elementaryis therecognized maintained

ofprinciples the common inlaw, are, general, bywhich the nine-adopted
tieth article of the toconstitution, subject alteration andlegislative

asrepeal: a fundamental and of lillife,essential the defenceright,
altc¿anderty, is aproperty here theput, by above'special guaranty,

anding of therepealing power legislature.
The onstatute which this suit is that “Nobrought provides person

shall in fif-any way destroy, daybetween the first of and theMay
otter,teenth day of any sable,October of each year, mink, beaver,

fisher, muskrat,or under for destroyed.”of each animal sopenalty $10
Stat.,Gen. 251,eh. 2. stat-sec. The thisconstruction ofplaintiff’s

ute, in ofadmitspresented, the defendant’sruling, rightpro forma
hisdefending geese, is no innotwithstanding there clause the statute

and notexpressly excepting the As the couldsaving right. legislature
theabolish right, are not tothey presumed have anattempted impossi-

act;or tobility, have a voidintended to and statute ispass the hcld/
valid aby giving it construction with mak-constitution,thecompatible

iting toonly those cases to which it canapplicable be constitutionally
Betweenapplied. May 15,1 and theOctober defendant could not

killlawfully these minks for their infur, or or or forsport wantonness,
orany pursuit disturbance of hispast however orproperty vexatious,

for otherany ;mischief howevercommitted, serious but he could law-
hisfully protect them between 1 andproperty against May October

15, as well at Ifanyas other time. hadthey consumed his entire
ofstock he couldpoultry, not have his shotjustified for theirobtaining
as onlyskins the foravailable redress their but, whiledepredations:

hisone of birds remained, he could defendlawfully it. could haveHo
no for heindemnity past:the but was entitled to security for the
future. asMuch the statute had abridged his rights of andlimiting

it eat,had him under no toreprisal, put suffer toobligation the minks
or anpoy his fowls. Hisinjure, domestic natural, common-law, and

constitutional in fullof defence existedright force and not re-vigor,
nor in the orpealed, slightest degree impaired modified the statute.by

* Ladd, J., counsel,been ofhaving did sit.not
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He could if hadexercise that as as the statutefully andright freely
not been inenacted. ? is questionWhat.was that This theright only
the case.

Higher and in or commonoriginearlier its than the constitution the
law, not sustainedsystems,and finite butsuperseded by those temporal
and enforced their highest,declaration and sanction of thelay primary,
eternal, 4;and law Com. 1 Hale P. C.infinite of nature —3 Bl. (Am.
ed. of 479, note 1­*­ —the cannot be prescribedof defence1847) right

andwithin the limits of a It is an originalnarrow technical rule.
natu-byand definedcomprehensive necessarily ascertainedprerogative,'

ral reason. measuredanyIt is not fallible norauthority,established by
by any any Long upheldnor restrictedprecedent, by arbitrary dogma.

law,the of that theo­by common it under the administrationlaw, has,
; a constitu­now,been it was and reinforcedretically bywhat before

it of thealwaystional is what it has been. The authoritiesguaranty,
law whose opinionscommon show it has held to be menbywhat been

,-e foundentitled If should beto great any discrepancyconsideration.
* the and naturalbydefinitions of it given by common-law precedent

reason, is assertedthe latter must because the right explicitlyprevail,
in com­bythe of a natural and not as one definedbill asrights right,

and its common-­But,mon-law authorities. between the natural right
that the’aw definition there is no variance concernsunderstood,rightly

definition,of common-lawIn the terms itspresent inquiry. general
reasonablylie of the do whatever isright defence is toright apparently
case,to in And in this takennecessary .the verdictbe done defence.

to ex­consent doctrine by subjectthe asserted they plaintiff,upon
in threeaside, conflicts,must be set because that doctrineception,

with ofrighttheparticulars, defence.†
ofof the boundsis,I. The first error the defencelimiting right by

instead of apparent danger.rial
reasonablyaims at B induce B to1ZA a with threats whichpistol

him,A to shootis.loaded,that the and that intendspistolppreheud
is notA it theonce,disarm at turns out that pistolmay although

is tooaded, A estoppedand A intends a harmlessthat only jest.
toreasonablyB believethat fact is what his conduct inducesthedeny

for questionB not to wait theto act isupon. obligedand reasonably
tolikelyto an which seemsbyactual be solved experimentdangerof

neces-if, reasonablyofhis of And in the usedefence.destroy right
A, onkills one groundto avoid the hedanger,meanssary apparent

is, of estoppel.reason of the doctrinemayhis rest thewhich innocence
himself; andhim tohim in A invites defendBy peril,putting apparent

himinducinghim in byactual ofpui; capital punishmentA cannot peril
the invitation.to accept

Horrigan on Self-Defence 871.Thompson*And see & Cases
Reporter.

Thompsonin &points Horriganon are collectedAmerican cases these† Many
Self-Defence, published opinionon since this was delivered.Cases

Reporter.
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In this but alsocase the is, merely,not of the realquestion danger
of the the defendantondanger, really byreasonable believedgrounds,
to entertain,exist. tomight entertained,He have and had causegood
erroneous of theideas of the of minks. Theircharacter the pursuit

of an overtgeese, threat,some whom andwere w'as ayoung, seeming
toact to anddesigns, abilitycalculated excite a of hostilesuspicion

what, in aexecute them. The showevidence tended tothemagainst
creature,human would of aordinary spiritbe the felonioussymptoms

ifregardless theyof social Andand bent on mischief.duty fatally
never did and never could kill a theirofgoose any age, reputation

;might be bad and their ofcharacter one the circumstanceswasreputed
of or has noapparent danger attackedsafety. Aapparent person

kill hisright to assailant a desper­for the of bad orpurpose punishing
ate or ofman, 178,184;a Bl.ridding the world of ruffian—4 Com.
but the character of the assailant for know'llferocity, or peaceableness,

the attacked,to is orparty circumstantial ofevidence apparent peril
apparent which he to act. An attabe authorizedupon maysecurity,

aupon man chadangerous be but themay unjustifiable: dangerous
ofacter an assailant is a for danger,reasonlegitimate apprehending

and employing speedy, and of Harrisonenergetic, sure means defence.
417;v. 43'Harrison, Vt. L., 641,1026,1027.Wharton Cr. Thesecs.

numerous inauthorities,* other a different dojurisdictions, holding
trine, are not consistent with the declarednatural of defenceright

rights.our bill of
The of thereputation minks, their of and thethepursuit geese,

alarm and retreat of latter,the may danger,have shown whenapparent
the real ofcharacter the have no actualpursuers may dangercreated

defendant,Blood,Mr. a near neighbor of the did not know whether
minks are accustomed to kill mayor not. The defendant havegeese
been equally uninstructed. And it was not his to theduty postpone

of hisdefence until,property his usual andneglecting occupations
incurring ho couldexpense, examine consulauthorities,zoological

or take theexperts, of the on the hisopinion county, whetherquestion
“ half-grown” limb,weregeese in life or thactually endangered, by

“ “ones,”incursion oí one old mink and all aboutthree theyoung
Thesame size.” conclusion of the tooinvestigation be late.might

ifAnd the question one,were found to a debatable and doubtful itbe
hiswould not be to itduty settle a trial at his own risk. Theby plain-

tiff’s doctrine destroys the of in a ofright defence which exists case
merely apparent danger.

II. The claim ifplaintiff’s that the defendant is liable the weregeese
innot imminent in for con-danger, taken the sense which the plaintiff

and sense in under-tends, trial,the which both at theparties, probably
it,stood cannot be sustained..

The dan-term “imminent” does of thenot describe the proximity
measurement;of in andby any rule mechanical its broadger and,

* Horrigan Thompsonand onOases Self-Defence 238-696.
Reporter.
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of andpopular signification, adapta-aadmitting large degree latitude
tion itto it this case. But hascircumstances, be usedmay inproperly

and,been so much used in a humancases'of defence against aggressor,
in that cases, reasons,class of for mean-has, aacquired legalpeculiar
ing so and if in a like therestricted, technical, that, used casespecial,

it shouldpresent, be ofby generalsome theaccompanied explanation
and in it iscomparative relative sense which used.

Blood,The reserved incase states that Mr. common with the defend­
ant, title,owned of the thethe that to be the conditionTakingpond.

case,defendant’s far in this theso as are involved wererights, they
same as Butif had includinghe alone owned the the island.pond
supposing, means, line,what the case that the boundaryundoubtedly
between the lands thedefendant,of Mr. Blood and the ran through

as thepond, well as the middle of the brook that flowed intothrough
themaythe minks and have been on of whichpond, geese premises

defendant was and But it is immaterial howsole proprietor.absolute
I is, because in and usethe defendant was the actualevidently legal

id of in his and of theof his own the ownoccupation part right,pond
¡st itof It that the defend­by the license of Mr. Blood. is not claimed

ant, as a Mr. land hiskilled the minks on Blood’s withouttrespasser,
againstconsent. This is not Mr. Blood thebycl. broughttrespass qu.

-fendant. For of this as defend-case,the between thelegal purposes
and of thethe and island were the and islandminks, the pondpond

defendant; there,his and the minks were thereweregeese rightfully
done;without was noAnd to be for thereright. there was something

ofduty with or to intruders who manifested aliving yielding propensity
o eat their co-tenants.

force, and iskind, byDefensive in its measureddegree, promptness,
lie not it:it, consequence usingof and the ofconsequence using it

danger,diould inbe to the viewed the oflightproportioned apparent
force,each other. purely3 contrasted with Whenconsequences

is reasonablydefensive at and more nec-first, increases becomes than
for is and not defensive.essary the excess Whendefence, aggressive

of itcase, may’esistauce starts the the bebeyond necessityreasonable
; as it is it isreasonablydivisible into two so necessary,farparts

resistance; it isnecessary,so far as reasonably aggression.it is not
But of the Whenthis is in the liberal sense law. itto be understood

him,is B isfor A to shoot who about to shootreasonably necessary
form,A’s shot andin but in substanceis, contemplationaggressive;

of law, case,it defendant’s actis In the the wasdefensive. present
indefensive, if reasonably necessary quality, quantity,it wasapparently

defensive,time it iffor the of his and notgeese;and wasprotection
and not reasonably necessary.itapparently really was

life, dangerTo destruction of human the mustjustify the defensive
be, evident and If anot and but immediate.remote,problematical

his hadman, as the minks geese,after the defendant pursuedpursuing
of harm remainedisland, doingretreated to no means while hethe with

and to believe he wouldthere, there had no reasonable groundbeen
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reasonablymake an not been ahaveattack,immediate the time would
beennot havenecessary defendantone him. The wouldshootingfor

in whichauthorities,ofimminent in sense thedanger, the technical
hold human assaultthat in of aa man’s life is imminent dangernever

relative,so as islong dangerrun But imminentaway.he can safely
ofand not consequencesthe natureabsolute, byand is measured more

thethan in whichthingsofby the of It is a conditiontime. notlapse
anticipate,is allowed toor isparty, whose imperilled,person property

deadly onlyand defenceaprevent makingthe mischiefimpending by
daysminutes, hours,a orprecise seconds,and invariable number of
doesThe lawbefore the suchmischief would without defence.happen

thenot fix defence andthe distance of time the justifiablebetween
mischief, chronologi-Thecases,for all clock the calendar.the orby

ofcal is a matterit,of the ofpart defence,the'doctrine of like rest
reasonableness; and circumstances.reasonableness depends upon

In defence, it man should strikemay quickerthat abe reasonable
anfor atshould strike quickerhuman life than for that heproperty;

robber, assassin,habitual from whomprofessional or notoriousfighter,
than at athere violence,would reason to orbe sudden extremeexpect

man tobe little reasoninoffensive, from whom therepreviously would
strongat aapprehend ;a that strike quickerserious attack he should

man than than heone;at shoot a dog quickera weak that he should
animals,should man;shoot a and that shoot mischievous wildhe should

than he shouldwhich.are the nobody,absolute of quickerproperty
shoot a Theof hisanimal,valuable domestic the neighbor.property

of notconsequences of witli thecompared consequencesshooting,
shouldon the when heshooting, are material to be considered question

shoot, as ofis a awell as on the defencequestion shootingwhether
necessary kind.reasonably

a rea-sense,in creatingImminence of this broad and relativedanger,
test,sonable thiswas of Butnecessity, right.the test the defendant’s

its humanby of destroyingto thefrequent application rightdefensive
life, is so to defensivemisunderstood,liable to when thebe applied

ofanimals,of that someright explanationmischievous wilddestroying
partiesit that theis in isa trial of this Itcase.necessary probable

the wasdefendantthat,understood the ofby danger,doctrine imminent
killed byhavewould, moments,liable beenunless the a fewgeese in

in thatdoctrine, assertedthe but for the defendant’s Theminks shot.
theconsideringIt toform, say,would be was for the juryerroneous.

absoluteabsence ofin thedefendant’s valuable the geese,property
or dangerous,harmlessin the their whetherminks, character,property

hisaboutif had gonethe their heof theirprobability renewing pursuit
andfate, sufficiencytheusual and the to theirgeesebusiness left

materialthedefence, considering allof other kinds ofpracticability —
the dangerwhetherit was tojury saythe for thequestion,elements of

necessaryreasonablyso as to make the defendant’s shotwas imminent
continuinggeese,some of theIf, shot,in for theof time. butpoint

bykilledhave beenresort to wouldto usual the pond, apparentlyas



404 ALDRICH v. [Cobs,WRIGHT.

these minks within a and if otherindefinite,period*quite precautionary-
measures of a wouldreasonable askind, measured by consequences,
have ineffectual,been thethe was imminent todanger enough justify
destruction of the minks offor the protection property.

The of isright defence is the to do whateverright apparently
reasonably necessary to be done in defence under the circumstan­
ces of. the case. The of theEnglish advising jurythepractice judge
on the Pike, 416,facts and of v. N. H.weight the 49evidence—State
417, ;436­ inState v. 520; case,H. citedHodge, 50 N. Greenwood’s

C.89;White v. v. S.Wilson, 570;13 C.Ves. 1 P.Hale Bradford
R. Co., Beach,7 201;Rich. 256,v. 5 266—andMatthews Sandf.

fromdrawing, conclusionscircumstances stated in verdicts,special
which have 478; Cook’soften been of P. C.matters fact—1 Hale
case, 537;Cro. L.,Car. Cr.5, 47;East P. ch. 1 sec.C., sec. Bishop
847, 5th ed.­—­and of courts to encroachtendencythe general English

theupon manyofprovince opin­the have carried into the reportsjury,
ions of what is and necessary,is which arereasonably opinionswhat not
of fact and ; naturallynot of and authors havelaw of treatiseslegal
followed the a like .char­ofjudicial and "expressed opinionsprecedent,
acter. if notNearly doubt, sup­all the and conflictobscurity,quite

toposed law,exist in in butdefence,the common of exist not thelaw
in these is heldopinions of fact for of law. When itmistaken opinions
that evidence and imminencetending kind,to show a certain degree,
of ofdid or diddanger kind, celeritynot a anddegree,certainjustify
violence in of theoff the decision is athewarding danger, comparison
probable violence, conse­consequences of the with the probableusing
quences of not the com­it, and an of drawn fromusing inference fact
parison, that with thethe violence was was not commensurateor
danger, and, reasonablythe or notthat violence was wasconsequently,
necessary.

absence,On bythe of in hisa man’ssubject defending property,
humanspring guns, destroyor tootherman-traps, engines calculated

orlife inflict harm, ques­courts turned agrievous thebodily English
tion of law,fact into of in theira and were not successfulquestion
efforts ne­to for the reasonableprescribe determiningrulesadequate

of differentcessity enginesof such circumstancesunder the varying
489; Wilkes,v. B. Ald.cases. Deane v. 3 &7 Taunt. IlottClayton,

; ;304; 8 & W. 782Bird v. 4 Jordin v. M.Holbrook, 628Bing. Crumjo,
412;v. 2 17Dawkins,Wootton Com. Loomisv. Wend.B. (N. S.) Terry,

;; Patterson, 14 1;496­ Johnson v. State v. 31 Conn. 479­Moore,Conn.
483; GunsCombs,v. J. J. onSidney7 Marsh. Smith478, SpringGray

227;150,of his 10 LivesEssays,ed.(Phila. 1848), pp. Campbell’s
correctedof the 63. of the courts wasChancellors This error partially

4; and2,& c. 24IV, 18, 1, 3,acts of 8 secs.by parliament­ Geo.—­7
Vict., a to set such100, engines25 c. sec. it misdemeanormaking31—

andthereof in the night,in a fordwelling-house, protectiontheexcept
rvithor may usuallysuch or as have been be setgin trapexcepting may

theIf the had fromthe intent of vermin. courts refraineddestroying
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it not have been necessaryof tlie wouldinvasion of tlie jury,province
restoration of the commonmake tliis imperfectfor totlie legislature

its If the reasonable neces­for violation.or tolaw, penaltiesprovide
all kinds had been left to theofmachineryof defensivesity employing

’-een, andfact should liav-/ much judicialas such a ofjury, question
nd the generalbeen principlestrouble would havelegislative avoided

suÁ dent. The effects oflaw would have been evilof the common
in this branch of thelaw,fact to demonstratedbeholding practically

as a similar mis­warning againstdoctrino of shoulddefence, operate
takes.-

ofIt that kind and amount defensive’force shouldis reasonable the
kind and amount of toto the themeasurably danger,bo proportioned

force, and theof the conse­using apparentapparent consequences
it. on both sidesconsequencesof The arequences not.using probable

is a greatconsidered and There differenceto be betweencompared.
A and an attack made himby B,an attack made B’supon upon by

side, of his killed andbeing B,On A’s the consequences by thedog.
B’sby mayof his killed not bebeing dog,consequences materially

side, the ofdifferent. But on the other hisconsequences defending
and of hisB, defendinghimself the himselfby killing consequences by

ofB’s from a human view which isdog, regarded thekilling point one
human different. The inby law, veryare difference the com­adopted

of exhibits thedestroyedmon-law values the lives reasonableness of
time ofthe and defensive force withquality, quantity,adjusting some

B,attackedA, byto when killconsequences. mayreference him if it
byis to do so: when attacked B’sreasonably necessary dog, he may

if it is to do so. But anecessarykill the dog reasonably kind, degree,
of caused the attack of theand imminence danger by dog might make

him;to kill thereasonably necessary althoughit same kind, degree,
attackbyimminence of caused B’sdanger mightand not make it

Ifto kill him. A not innecessary werereasonably danger of being
itattack,or B’s begrievously injured by mightkilled unreasonable to

itlife,B’s when would be both reasonable anddestroy highly merito­
the his attackdestroy life, thoughrious to caused nodog’s moro dan­

of B. An assault andthan the attack battery committedger by the
— v. Brown,his destruction Credit 10 Johns.dog might justify 365—­

a similar assault and committed abattery by manalthough might not
“ to manythe law andhomicide, distinguishing, most essentialjustify

and of man.”the life Dallas, J.,between inproperty Deanepurposes,
kill aTaunt. 518. The to man inrightv. 7 self-defence is notClayton,

kill a in self-defence.of the toright dogthe test Reasonable neces­
is reasonablyin both cases: but whatis the testsity necessary against

reasonablynot bemay necessaryassailant aagainsta canine human
bythe same be caused each. Thedanger dominionone, although of

is a of the natural order recognized bybrutes thepartman over com­
human standards oflaw; the the commonand, bymon judging law,

reason,of humanthem as the it isperfectiontakingand reasonable
theman discriminate between ofconsequencesthat a should akilling
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man and the of aconsequences killing because the common lawdog,
estimates human life and human limbs as Inore thanvastly valuable all
things commonly as andregai'ded estimates canine aslifeproperty,

worthless,comparativelv and cats classed withdogs being domesticated
vermin. 1 Bl. 130; **235; ;Com. 4 id. 2 1182, id. 393 P.Hale C.

;512­ 1 Hawk. C., 23;P. & 33,ch. sec. 8 &Bear, 571;v. S. R.Findlay
v. Chalker, 31 Conn. 121.Woolf

Tlieré is also a great difference between an attack made A by'upon
B, and A,an attack- made A’s B. Bupon dog by byattackedbeing
with a deadly may kill if it isweapon, instantly him, necessary to do
so ;to save his own life but A’s B inattacked thedog being by same
manner, the authorities would not A in B, evenjustify instantly killing
if the life could notdog’s otherwise be saved.

These illustrations present life,the defensive destruction of founded
as it is, law andby naturalby reason, the of de-upon consequences
struction with the ofcompared consequences non-destruction. It is
evident inthat, cases ofmany imminentequally danger, rightthe of
destruction thedepends whether assailant is a.manupon question the
or a andbrute, theupon question the is aassailed manparty.whether
or a brute. An rule ofundiscriminating imminent abolishesdanger
these and triesdistinctions, the defendant by the tests of murder.
Why, wasthen, he not indicted and tried for murder, instead of being
harassed this suit?by petty

354,Brill v. 23 Wend.Flagler, was for a Thetrespass killing dog.
defendant that the waspleaded dog accustomed to come the closeupon
of the defendant in the as innight-time well as the andday-time, by
his barking and andhowling disturb and hisannoy the defendant fam­

;ily and the did notplaintiff' restrain the fromdog thecoming upon
defendant’s premises, though do;so to and becauserequested the dog
was the defendant’supon and about hispremises atdwelling-house the
time, &c., andannoying, him and hisincommoding, disturbing family,
and because the could notdog restrained,otherwise be the defendant
killed him. This was aheld ongood the that the ofplea, ground noise the

nuisance,was andog defence;intolerable the violent that itjustifying
would be a mockery to refer the defendant to the of anremedy action

theagainst which wouldplaintiff, be far too anddilatory forimpotent
case;the of theexigency that the and of a man’speace arerepose family

beto in the lawregarded as at least in value to the life of aequal dog;
and that the death of the was essential to the andplaintiff’s dog free

enjoyment theperfect by defendant of his as well as to theproperty,
But,and comfort of his if the andprotection family. barking howling

had been continued theby himself, after of hisplaintiff the death dog,
the difference between legalthe values of human and canine life would

ahave been material circumstance to considered,be on ofthe question
reasonableness ofthe the-defendant the as a methodkilling plaintiff

of theabating continued nuisance. Loomis v. 499.17 Wend.Terry,
There was cause forjust the butkilling dog; his for akilling owner
like cause, to theaccording authorities, would be murder.
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law human life makes itvalue at which the appraisesThe immense
it, as a means of avertingthat the destruction ofreasonablelegally

is into when the immensedanger, only dangershould be resorted
in ofimminent time.pointof andrespect exceedinglyconsequences,

of toBut and the imminencedanger degree requisitethe extent of
a not requisitea human werejustify against aggressor,defencedeadly

into this case.the act of the defendantjustify
his act,On the reasonable of the insuffi-necessitythe ofquestion

andand of other more less kindsciency tardy vigorousimpracticability
of defence are to be considered.

human fromA violent of a one’strespasser premises mayejection
be if will when ordered off. Ittheunnecessary, depart maytrespasser

usingbe to him to leave before violence to him,reasonable notify expel
a be effectual as force. If anevidentlywhen notice will as order is

excessive;to the violence be when aenough object, mayaccomplish
word a and adefence,is a blow be an attack notmaysufficient defence.
But this was not bound to these intruders notice togivedefendant de-

If,it have been worse thanbecause would useless.part, probably by
demonstrations,and he had make‘noisy harmless endeavored to known

hishis desire that should retire from and trouble himthey premises
more,no signwell have taken the notice as a ofthey might present

and to secrete themselves. Howdanger, warning instantly largea the
and island what was the character of that ofwere, thepond partand

us; but there ancountry, the case does not inform was abun-probably
dance of for such animals withinsecure retreats At allgunshot.

aevents, awaythem not be reasonable task im-might tofrightening
toabilityTheir concealpose quicklythe defendant. themselvesupon

in that materially'increasedbe theirvicinity might by amphibious
And it was not himreasonably necessarycharacter. for to throw

defence,his of a feasibleaway only by them toopportunity causing
betake nearthemselves to some where couldhiding-place, they safely
await his departure.

Newman, 89,B. & S. was an actionv. 4 tobrought recoverTaylor
a statute for aby unlawfully domesticpenalty imposed killing pigeon.

offarmer,A a flock which were in theannoyed by habit ofpigeons
thathis notified their owner he shouldland, befeeding upon compelled

in if nottheyself-defence to shoot them were fromprevented doing
further to his them inFinding feedingafterwards hisinjury crops.
field, them, thereby rise,ho fired at and caused them to and then fired

and one of them. It was for the thatagain argued,killed plaintiff,
it had fromthe of the after risen the was ankilling groundpigeon

Mellor, J.,act for the of the but saidunnecessary protection crops;
it the after thewould have been on of the wasground again firing gun

to theyover. That was the the minks: wouldobjection frightening
In Evanshave been on the after the was over. v.ground frightening

& P. had climbed into a churchLisle, 562,7 C. where towerpersons
and church an unsuccessful wasringing bells,were the madeattempt

Ifto of suchburningthem with the fumes brimstone. adislodge
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minks,method have the the law of nature and reasonwould expelled
does not of nuisance the introduction ofenjoin bythe removal one
another.

v.Howell 6 C. & P. was for falseJackson, 723, imprison-trespass
was,ment, the of a house. The defencebrought against keeper public

riotous,that the in disor-conducted himself aplaintiff quarrelsome,
and inmanner,uncivil and committed a breach of thederly, peace

and,the defendant’s to so tohouse, refusedthough requested depart,
;do and him abythe defendant caused to be taken into custody police-

removed,man, and andwatch-house,a detained until he could beto
intotaken before a The testified that he wentmagistrate. policeman

the and found the and or six otherhouse,defendant’s fiveplaintiff
“ and andmenyoung skylarking, bonneting, kicking upa rumption;

there was a The verdict was for the defendant. Thepicce-of-work.”
course taken the not to Mr.by Wright.wastavern-keeper open

When a human who a notice to can bedisregardstrespasser, quit,
him,hands it notby reasonablybeexpelled gently laying upon may

to use a of violence. In actions for assaultnecessary higher degree
is,and a common that the re-battery, justification plaintiff, though

to close,refused leave the defendant’s the defend-quested, whereupon
ant molliter manus But molliter manus was one ofimposuit. imponere

of this ifBesides,the difficulties defendant. he could haveprime
laid his hands creatures,on these what could he dolawfullygently

?with them He would not be bound to them in close confine-support
ment; ifand he could not shoot he could notthem, them to deathput

depositstarvation. He could not them on the land ofby per-another
anson without himself liable to action of Hemaking mighttrespass.

;land inset them down on his own the- but he would nothighway
If a distance,them to there. he carried them shortstay awayexpect

Gale,would have a short distance to v.they come back. 10Wood
H. them,N. 247. The further he carried the better opportunity they

him. Ifwould have to return before he could them out of hisput
how could out ? mayhe them Cattle be excludedbeep bypremises,

fences; feasant,when found be atand, may theirdamage impounded
owner’s but these remedies were not to the nature ofexpense: adapted
this case.

Neither was a in the fowls andthere remedy guarding day night.
from andThe six old onesaccruing geese young would notprofit eight

the of constant His as beconvoy. wellpay expense property might
consumed the minks as the of aby But,cost howeverby guard.
small the value of had a to itthe he meansright protect byproperty,

included a considerationreasonably necessary: necessityreasonable of
and as of ineconomy: eternal the success his limitedvigilance, price

business,anserine was not to theAccordingreasonable. ofprecedent
ifstand, stand,the to bid one he will notcharging any and,watch to

him the defendant should have thankful if minks,let been the whengo,
off:had but their halt at the island showed no in-challenged, gone

to anyclination considerable distance. What methodgo practicable
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andin possession enjoy-was there of the thegeese peacefulprotecting
of his situation wouldfire-arms,? a toment the Without resortpond

of histo full of The invasion prem-seem have been embarrassment.
is claimedwhich it nowlegalises the withannoying:was perplexities,

himenvironed, time,he at the wouldbywas had been understoodthey
have been distressing.

If to it was(as a find the fact be) apparentlywouldjury probably
him kill minks in order to preventfor to thereasonably necessary

their his the do not show thatmischief to authoritiesdoing property,
he transcended the of defence.right

45, forDamme, killingWadhurst v. Cro. Jac. was atrespass dog.
warren,The defendant had athat one whereof thepleaded Willoughby

defendant warrener, dogwas and that the was divers timesplaintiff’s
defendant,conies himkilling there, and therefore the therefinding

“running conies,at him. a good because,killed This was held plea;
it being killingthat the used to it isalleged conies,be theredog good

;forcause the him, for,in salvation of his conies usedkilling having
Pop-­to haunt the he cannot Andwarren, otherwise be restrained.”

C.ham, of killJ., said,­ is,The common use to andEngland dogs—­“
in warrens, ;cats all as well as vermin which shows that theany law

hath been to well killalways be, maytaken that them.”they
Corbett,Athill v. 463, to that aCro. Jac. show is agoes dog kind of

;for the ofproperty, which lies but the case istaking too im­trespass
to on otherperfectly anybe usefulreported point.

In 2 33,Rol. Abr. 1 that in Lewin’s567, it.is said case it was held,
if a warren,man hunt a in another’sdogwith the owner of the warren
cannot justify dogthe with his ownkilling trespasser’s hisdog by own
incitation, that ofmeans the ownerprobably the warren could—which
not justify the withoutkilling dog reasonabletrespasser’s necessity;
that, as a of notice,matter fact, intruder,the wouldupon be likely to
withdraw with his warren,from the and sodog hisprevent fur-doing
ther mischief ; that,ortherein for some other thereason, didevidence
not show the offact necessity.reasonable

Turner,v. 3Barrington 28,Lev. was fortrespass killing dogs.two
The defendant that the killed adogs deer in hispleaded park, upon
which, to prevent them,more mischief he took themby and killed

;them. It was argued that the was bad because, afterplea the deer
was killed, and the haddefendant the it wascaptured dogs, not neces­
sary to kill them: but the was held good.plea

84;v.Wright 82,Ramscot Sid. 336; 216;Saund. 1(1 1 Lev. 2
;Keb. 237 3 Salk fortrespasswas a mastiff139) killing dog with a

knife. mastiff,The de idant that the inpleaded street,the ran vii
alently aupon bit a of anddog one Ellen theBagshaw; defendant

as .nt,her serv killed the mastiff to save the other fromdog being de­
This,stroyed by the mastiff. bad,was held because itplea did not

allege that it towas kill the mastiff tonecessary save the other dog.
The ofpurpose the other butsaving dog alleged;was the defendant’s

inpurpose the not akilling mastiff toequivalentwas reasonable
VOL.lux. 26
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in gen-not allegedhim. waskilling necessityfor Reasonablenecessity
not; it could otherwisenor was that defendantallegederal terms th.e

mastiff; which,any allegeddogs or take the nor werethe off factspart
make aofin the ancient strict construction special pleading, could

isdecision, therefore, not anof The au-case reasonable necessity.
; norof does it shownecessitythe doctrine reasonablethority against

values andshould be to that contrast ofgiven consequen-what weight
it was reasonablywould have to determine whetherces which helped

to kill if had moresomethingthe mastiff he attacked valu-necessary
dog.than anotherable

Halstead, a TheKeck v. Lutw. was for1494, trespass, killing dog.
and tothat was bitedog very fierce,defendant accustomedpleaded the

;had that the entered themankind, dogwhereof the noticeplaintiff'
times, forth,and and themany' throughwent backyarddefendant's

time,and long namely,and remained there abarking growling,yard
and histime, family,at at each so that the defendantan hour least

athim,of did to into thebitten not darebeing by go yardfrom fear
do and without fear orfreelyto their lawful business therethose times

notice, and requestedthat the defendant thegavedanger; plaintiff
more, to do whichrestrain the from thedog entering yardhim to any

refused; unmuzzled,and that thewholly neglectedthe plaintiff dog,
remained,and there soentered theagain fiercely yard,afterwards

dangerand his from of and thefamily, dogthe defendant fearthat the
him, did do theirby yardbitten not dare to into the tobeing goof

there; cause, notdefendant,that for thatlawful business the could
wherefore,of he shotyard dog;use his without theany killinghave

in ofsecuritythen his for the andbeing yard,the dog, preservation
defendant,and his After on motion offamily.himself verdict thefor

in of this good.arrest was heldjudgment, pleathe plaiutiff
41,Janson v. 1 was for a TheBrown, shooting dog.Camp. trespass

defendant, having the that waspleaded justification dog worryingthe
to kill a fowl of the could not other-defendant, andand attempting

the wasdog shot,offered to that beforeprove justwise be prevented,
heto chase the defendant’s was worryingaccustomedbeing poultry,

in and had not it from his mouththat hequestion,the fowl dropped
Ellenborough ruledan instant when the was fired. Lordpieceabove

;not was neces-this would make out the to which itjustificationthat
in theshot, verywhen the was he should have been actthat, dogsary

histhe and not befowl, effecting pur-could fromkillingof prevented
to con-other means. This the evidenceany rulingby requiredpose

was attempt-to the which that thevery strictly plea, alleged dogform
at thekill the was thefowl, is, veryto making attempting —that

it reasonablylie shot. But nec-was whether a that waspleamoment
kill tothe his the fowl would have beendog killingtoessary prevent

com-and whether the would have beenevidence offeredgood plea,a
wereto be submitted to the in of such a plea,jury supportpetent

offered,or the juryraised considered. theUponnot evidencepoints
wasinstant,forfound that the anfowl, althoughhavemight dropped



December, 411ALDRICH v. WRIGHT.1873.]

in ofdanger killed,and and sobeing immediately caught againup
was in imminent it if a could notperil; would be strange bepleaand
so drawn as to state a a Thedefence in such case.good dog might
have.been lawfully had in his mouth—Leonardkilled when he the fowl
v. Wilkins, 9 233;Johns. infowl or hisbeing wholly partlyand the

or anmouth, inch, a is all afoot, rod, distant,a rods mattertwentyor
of anddegree of fact for of onjury,the consideration the the question
of the danger and means thethe reasonable of fowl.protecting

Vere v. Cawdor for11 wasKing, 568,East atrespass shooting&
dog. King pleaded that he was Lord Cawdor’s andgame-keeper;
because the dog after,in manor, running chasing,Cawdor’s andwas
hunting hares,divers saidhe him for the of the hares.shot preservation
This plea was held bad. held badIt have beenmight properly (as

Ellenboroughsuggested Ld.by delivered the itwho becauseopinion),
did not state that asthe in so to induce anyhares were ne­perilput

forcessity killing the Butdog. the decision to have beenappears put
on some other ground, not It was held thatdistinctly thereported.
dog did not incur death,the of and that the hadpenalty game-keeper
no toright kill him Thefor the hares. whetherrunning questionafter
the wasdog them in imminent toputting seems have been re­peril
garded as immaterial. It on groundhave been so held themay sug­

Legested by J., theBlanc, during hares,the that notargument, being
reduced to apossession like rabbits in a deer in park,warren or were
not the alive,of the of land. Inproperty owner wild animals fullythe
grown and free, not or whichdomesticated, enclosed, confined, have in
themselves a and andprinciple motion, conveyof can themselvespower
from one part of world another,the to a man can have no absolute

2 235;Bl.property. 390, 411;Com. 4 Bl. Com. Com.389, Dig.,
title Game; 163;Biens Gr. Ev.,Bac. 3 sec.(F); Ab., title Roscoe

;Ev. 934;Cr. 454 Hannam v. 2 B. & C. v. 12Mackett, Blades Higgs,
B. 501; 844, ;C. id. v. N. H.Ladd,13 866­ Norton 5 And203.(N. S.)

the decision in Vere that,v. been atKingCawdor & have commonmay
law, had no in ofKing to kill the defence haresright dog toplaintiff’s
which hadCawdor dog;no title that he could set the andup against
that asKing, byCawdor’s was authorized, Englishthegame-keeper, ”“statutes in relation to and notgame, dog,to take seize the but to

Game;;kill him. 22 and II,23 Car. c. 25 Bac. title Deane v.Abr., ­
7 Taunt. 506, 512, ofClayton, 511, ground517. Whatever the the

decision thewas, case not the imminence ofdoes define the danger
which, law,at common in ofjustifies violence the defence property

the ownerwhich has a toright defend.
v. Head,Wells & P. 568,4 C. an ashooting dog.was action for The

haddog defendant,worried some to hadthe but leftsheep belonging
in close,the field which were,the had an andadjoiningcrossedsheep

in thirdwas a when the him. ruledAlderson, B.,defendant shot that
the plaintiff verdict,was entitled to a and said it was clear that the
dog was not shot as it wasin of the defendant’s property,protection
after hadhe mightleft the field in the It have beenwhich were.sheep
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cir-fact,find matter ofthat, peculiarfor the to as ajury uponproper
hisin to return and renewcase, likelythat the was notdogcumstances

ceased; aattack, and that the haddanger although jury, acquainted
wouldand of sheep-killing dogs,the inveterate irresistible impulseswith

If the had been:slow in at that conclusion.arriving rulingbeprobably
in whileto his sheep jeopardyintended to the defendant leaverequire

andto stand over themguardwent to notice to the orgivehe plantiff,
renewal, killto wait for a of the attack when he would be to thelikely

law, reasonablyat the the which allowsfiring dog, everythingsheep by
in indefence,to be done would not have beennecessary properly applied

that,; merelyBaron Alderson seems to have declared asthat case but
inthe were no of such casesfact, danger.of sheep Reportsa- matter

if of dis-us we follow the theEnglishmislead habitmay disregarding
and or it thatfact, everybetween law take for granted reportedtinction

than an of a court on acontains moresomething questioncase opinion
of fact.

v. 5 &P. was for aMathews, 581, shooting dog.Protheroe C. trespass
ofA tram-road for coal the onewagons running through Morganpark

was also used as a and not fenced off from thefoot-way, park.was
this ranwalking along road,The followed three women who weredog

road, in tooff the chased deer the and then returned the womenpark,
in the and down within of the whichroad, lay twenty yards gate by

to the and in that situation thethe women were leave'going park; dog
defendant, who a of Morgan. Taunton, J.,was shot the was servantby

that to-the thatinstructed the it was not essential defence thejury dog
shot;momentshould have been the deer at the he waschasing very

if andit was sufficient the of the deer the of thekillingthat chasing
transaction; ifthat, wasall one and the same but the chasingweredog

not the wasrecommenced,an and would have beenend, plaintiffat
it was a fact forcase,to a In the ofquestionentitled verdict. present

the of the was at an orend,whether whetherchasing geesethe jury
toit be recommenced.likelywas

&v. 7 C. P. for572,Morris was aNugent, trespass shooting dog.
that andhim,The defendant the attacked would havepleaded dog

him Ashad he not defended himself. the defendant wasbitten passing
house, the ran out and bit the defendant’splaintiff’s dog gaiter;the

on the defendant’s round and a he had inturning raising gun which
;hand, ran andhis the as he was anddog away running away, before

off,than yardshe had more five the defendant shot and killed him.got
Denman thatLord ruled the was entitled to a verdict becauseplaintiff

notwas the defendant when he was shot. The de­dog attackingthe
in his case on the that the wouldfendant, ground dogpleading, put

himself; J.,him if Redeield,bitten he had not defended and C.have
643,Brown v. 26 Vt. that Lord Denman’sin suggestsCarpenter,

was made the form of the issue rather than the law of de­ruling upon
As a of it not havemightmatter been neces­fact, absolutelyfence.

kill that at that : but the ofrightto time defendant’s defencesary dog
do enoughto what was timeapparently reasonably necessary, and,was
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for it was•having elapsed to adogthe run not more than five yards,
question for the anddefendant,whether in the excitementjury the
confusion of so an retreat, ap-sudden attack had such reasonableand
prehensions as to was lesshis shot. Injustify respects,some there
urgency in his case than in havethere was v. Head. He couldWells
gone ; or,to the plaintiff’s house and restrain dognotice to thegiven
he could have gone business,about his leaving unprotectedwithout

him;behind if the at thesheep renewed, -he could fireattack were
dog without andhimself;hispointing gun at and the carniverous

ofblood-thirsty adisposition bitingthe be exciteddog might byless
gaiter than by a defendant was boundbiting But whether thesheep.
to inbe a state of mind for such con-due tofavorable giving weight
siderations may be questionable.

Kline,v. 6King Pa. St. dog.an action a The318, killingwas for
defendant proved unruly,that the andvicious, ferocious,was anddog
had uponcome 1ns and fish from wall ofpremises abstracted some the
his house where hadthey ahungbeen to The defendant set trapdry.
at that andplace, bythe and shot thedog wascoming again caught,
defendant. The court if the evidenceinstructed the jury theybelieved

defendant,given theby it himwas not of that which authorizednature
to kill the dog. This instruction was held erroneous.

Parrott v. 4 Dev. & Bat. a110, killingwas forKartsfield, trespass
dog. The defendant histhat the had killed ofproved dog some sheep
in ;his inpasture defendant,the notified of the wentbeing fact, pur­
suit with a gun; dog time,the that about twoescaped at but returned
hours afterwards to the neardefendant,of the and thepremises was
pasture were,fence where the him andwhen the defendant sawsheep
immediately shot him. The in toinsisted that orderplaintiff support
the plea justification,of the defendant must that he could notprove
otherwise preserve byhis than or that th'esheep dog, dogthekilling
was shot in the act of the The courtvery instructedkilling- sheep.
the thatjury the defendant was in if the evi­killing thejustified dog,
dence satisfied that andthem had the hadthe dog destroyed sheep,
returned two hours thereafter, and was on of the defend­the premises
ant near his under apasture, circumstances to be­calculated produce

inlief, man,an lurkingthat about the enclo­ordinary the wasdog
sure to destruction,commence the work and was killed underagain of
a reasonable that to aapprehension it was necessary, repetitionprevent
of the mischief. and,The defendant had a and onverdict judgment,

theappeal, correct, Gaston, J.,instructions were held thedelivering
of theopinion court. It had killed some ofdogthat thehappened

the defendant’s but that a of evidence bear­wassheep: merely piece
ing the of aupon which wasquestion ques­reasonable apprehension,
tion of fact for : ifthe he had been beforejury overtakinginterrupted

case,■the of his asobjects the minks were in the thepursuit, present
.pursuit would have have foundbeen evidence on which mightthe jury
danger, or a reasonable ofapprehension fit.

v. dog.10 Ired. aPerry 259, killingwas for ThePhipps, trespass
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been bit-havedefendant, into the wouldgoing yard, probablyplaintiff’s
off thebyif had not been drivenby the theplaintiffs dog dogten

at the distancewhile andfamily: retreating,the wasdogplaintiff’s
defendant, him. The courtshotten from the the defendantof steps

did notdefendantmightthe that infer that thetheyinstructed jury
that the circum-himself; it heldshoot the to and wasdog protect

on mightleft to as evidence which theystances were theproperly jury
didfind that the not act on the defensive.defendant

a293, hog.forNixon, killingMorse v. 6 Jones was trespass(N. C.)
it had of a chicken-eat­For the of that theshowingpurpose reputation

and at­chicken,onethe defendant that it had killeding hog, proved
were,theykill not whose chickensto another. It does appeartempted

; thatit is from the decisionor were attacked to be inferredtheywhen
whenwas that the hog,were not the defendant’s. There evidencethey

theroad,the nearkilled, seventy-five yardswas about from public
of run­his in the habitdefendant,of the where chickens werefence

it killed,wasThere was no evidence that the at the timehog,ning.
or hisin of todoing any property.was the act the defendantinjury

of aif the was-hogcourt the that believedcharged jury, theyThe
character, chicken-eating hog,and had the of acharacterpredatory

tohad afind for as mandefendant, any rightwould thetheythen
Andheld erroneous.a nuisance. These instructions wereabate public

a oflaw,of thatholding, hogerroneous in as matterthey clearly were
whichnuisancecharacter was aand chicken-eating publica predatory
neces­abate, to the reasonablehad a to withoutright regardmanany

a distinction be­case. The decision recognizesthesity of particular
and the reasonablekillingreasonable of anecessity hog,thetween

akillingofnecessity dog.
a commona at islargehas been held that dangerous dog runningIt

nuisance, thoughand his isand a that destruction justifiable,enemy
moment.at theto mischiefnecessary prevent any impendingnot

351;; Emerson,v. 413 Johns. 312­ Cow.v. Payne, HinckleyPutnam
;; 21 407­Palmerton,500­ Maxwell v. Wend.v. 17 Wend.Terry,Loomis

566; 638;Vt.Brown v. 2617 Barb.v. Carpenter,Snyder,Dunlap
;318­6 Pa. St.; Kline,Addison 215­ v.KingBowers v. Fitzrandolph,
;261­;& v. 10 Ired.Mock, 4 Dev. Bat. 146­v. PerryDodson Phipps,

Ala.130; Mise,v. 27121, 128,31 Conn. ParkerChalker,v.Woolf
of de­as thecases, maintaining rightclass of understoodThis483.
of theis a reasonably necessaryits exercise protectionstruction when

oror of theclaimingor of those the right, personspropertypersons
toin in authorizedare, fact,whom law orof others* for theyproperty

;L., 716-721, Fuller5; 851,1 Cr. secs. 877­Bl. Com. Bishopact—3
; A. M. Co.181; Shattuck,v. 35 N. H. 26930 N. H.Bean,v. Graves

v.56; 89;12Goodale, Perkins,N. H. Brown v. MorseGray46v.
In deal­to be6 Jones 295­—­seemsNixon, C.) unobjectionable.(N.

defence, andconflictof courts have fallen into somethe rightwithing

Reporter.Cases on Self-DefenceThompson 738-767.*Horrigan and
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inadvertently turn a broadconfusion, theyas courts will whenalways
toof law. It is abandoneasyof fact into aquestion narrow question
case, whichthe of thenecessityrule of the reasonablecomprehensive

defence; to invade theis it not so easy prov-the whole law of but is
ex-of reasonable necessityince of the and a testestablishjury, legal

thateveryof case can arise.actly to the circumstancesadapted peculiar
have been to casesThe tests of whichnecessity, appliedreasonable

of to defensive ofhomicide, killingdefensive cannot be theapplied
a resist­are, deadlyminks. a man may opposeThe authorities that

attack, a mereance to a felonious but not to trespass (a trespass
Ev.,Gr. sec.a man’s castle* sometimesagainst being excepted­—­3

;4; 396­ Ros.; Drew, 391,1 v. Mass.5,117 East ch. sec. 56­ Com.C.,P.
A in of; man,Cr. Ev. 1 5th defence858,770­ Cr. sec.L., ed.).Bishop

“his and battery;an assaultmayof land orpossession justifygoods,
mannas of lifebut or orwounding,he cannot either mayhemingjustify

and of his; the defence per­member and so note a betweendiversity
son 2 Inst. 316. Whereand orthe defence of his goods.”possession

“the law does not admit theis thetrespass barely against property,
force, in useof to warrant the owner makingthe sufficientprovocation
of C., 5,1 East P. ch. sec. 56.any ordeadly dangerous weapon.”
But man,a another intendsmanifestlywhom or whoseupon property
to commit is not to re­obligeda known violence orfelony by surprise,

; iftreat on his and kill himadversary,contrary, maythe he pursue
;P. 45­ 3C., 5, 44,to 1 East ch. secs.necessary theprevent felony.

180;Gr. L.115; Cr. 274.Ev., sec. 4 Bl. Com. Fost.­“ crime,a in is endeavored to be committed byWhere itself capital,
force, it is to that force the death of theby attempt-lawful repel party

““ing:” anybut of will not suffer with impunitythe law England”
committed,crime the if wouldsame,to be unlessby death,prevented-
;also Cr.181, L.,4 Bl. Com. 182 1by Bishopbe death.”punished

849,sec. resist-is,laid down that a deadly5th ed. The rule generally
idea offelony,ance is an forciblelawful only against apparent, —the“ that offelony punishmentso connected withbeing generally capital

that 4 Bl. Com. 98. “It is a mel-we find it hard to them.”separate
dailyof actions which men aretruth, that theancholy among variety

andliable to than a hundred have been declaredcommit, sixtyno less
or, inact to benefit ofby clergy;of be felonies withoutparliament

4 Bl. Com. 18. So longother to of instant death.”words, worthybe
a and than ali.all,list even morebe made to enumeratemight perhaps

to resistreasonably necessarythe attacks which it would heordinarily
asattached a; list,unto of but such athe death the attacking party

turnan to thedefence,limitation doctrine of would be attemptto the
ofarbitraryfact of into an and schedulenecessityreasonable absolute

in some cases,tolegal likely very unjustlyrules that would be operate
and for the infiniteof ofdifficulty foreseeing providingbecause the

ofand illimitable considerationsdiversityof circumstances thevariety

Reporter.*Horrigan on 795-862.Thompsonand Cases Self-Defence
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that be inmight involved so broad a as-the andquestion kind, degree,
time of defence for or Ifreasonably necessary person property. the
rule stated by Blackstone were and defensive homicide wereadopted,
allowed toonly aprevent it would not incapital crime, be allowed any

incase this state at the time, when topresent except necessary pre-
vent inmurder firstthe degree. Such is not to theunderstood be law.

v.Gray J.Coombs,7 J. Marsh. 478. If the old list of oneEnglish,
hundred and were the tosixty'capital-crimes legal of attackscatalogue
which, when violent, a deadly resistance be themight made, law would
be different fromvery what it is now generally to be.supposed

If, to theaccording general rule of the common-law itauthorities,
may be reasonably fornecessary, the reason by Blackstone,stated to
kill a man only to Ills aprevent crime, how cancommitting capital
the rule survive the reason on it If,which was ? some in­founded by
scrutable itprocess, survive,does -the distinction felonybetween a—if
and a mere is test,still atrespass defendant, although he might—this
kill a ifman to hisnecessary prevent forcibly committing felonythe
of a 237;Bl. v.stealing goose­ Farrar,Com. N.31 H. 314—­Lyford—­4

could not killyet him -to his ofprevent farstealing things greater
value, realbeing or savoring of the orrealty, bonds, bills, notes, or
other evidences of or for debts or insecurities other choses action—
4 Bl. 234;Com. 232, 1 Hawk. P. C., ch. secs.33, 21, 22—or­ co­ mmi­

a vast amounttting ;of malicious mischief­—­4 Bl. Com. 243­ Com.
.v. Keith, 8 IfMet. 531­ such recondite, andarbitrary, irrational

tests are to be defence,the ofemployed, right guaranteed the con­by
stitution as a natural, andessential, inherent is a unnatu­right, very

;ral and indangerous for,one a number ofgreat cases, however rea­
asonably necessary deadly be, one,defence no without amight lawyer’s

technical could make such aknowledge, defence without greatrunning
But,risk of the gallows. the defendant had abeensuppose profound

hadlawyer; known that itwell beperfectly might reasonably necessary,
homicide, toby an violent but not aprevent apparent, felony, trespass
misdemeanor;or had understood thethoroughly rule, and allgeneral

the andqualifications, nice distinctions to be found inexceptions, the
books on the and had been tosubject; able reconcile or otherwise dis­

ofpose and and to remem­conflicting precedents opinions, accurately
andber all anexactly authorities, notice,the at instant’s inapply ex­

citement and disturbance, in that oflearning branch the law—his
would have availed him innothing the of hisadjustment defensive
measures to the reasonable of thenecessity bycase presented these
minks, but ifwould, relied have hisgreatly increased embar­upon,
rassment. The distinction between andfelony trespass attempted by
the which inaggressor, has been to be a ofgeneral test thesupposed

kill him,to all inright like other .tests devised toformer times illus­
trate the of the of humanpredominance life the con­sanctity among

ofsiderations reasonable isnecessity, to the case.inapplicable present
One who finds that wild animalsgame, is, food,fit for on his own

ground, cannot into land Deanejustifv them the of another.pursuing
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v. 7 Taunt. 489. But in Mitten v.Clayton, Don­161,Faudrye, Popham
eridge, J., said, In the time of Chief Justice wasPopham, this case—“

in thisadjudged court: forwas andtrespass brought breakinghunting,
of andhedges; was,the case that land,a man started a fox in his own
and his hounds him into lands,another man’s and it waspursued
holden that he hunt andmay him into man’sany land, becausepursue
a fox is a noysome tocreature the commonwealth.” And other author­
ities hold that a man anmay justify entry and a reasonable trespass
upon another’s land is,for vermin,mischievous that wild ani­killing
mals not fit for 334;food. v. Feltham, 1 D. & E. v.NicholasGundry
Badger, a;incited 3 D. & 259,E. Abr.,note Bac. title WildGame.
ducks being anvaluable, action lies for frightening them from a decoy

; andpond grouse an forbeing valuable, action lies themfrightening
away from a man’s land. 571;v. 11 EastCarrington Keeble v.Taylor,
Hickeringill, note;11 East 574, 74; 9;11 3Mod. Salk. 14, 17,Holt
19; Ibottsow v. H. &Peat, 3 C. 644. But rooks andbeing worthless
destructive, it has been thatheld no action lies for themfrightening
away from a man’s Hannam Mockett,v. 2 B. &premises. C. 934. In
the latter case, Bayley, J., delivering the of theopinion court, said,—

aconsidering claim of this kind, andthe nature of theproperties‘(In
birds are not immaterial. lawThe a distinctionmakes between animals
fitted for food, not;and those which are between those which are
destructive to andprivate not;thoseproperty, which are between those
which have received commonprotection by law or andby statute, those
which have not. It is not in thisalleged declaration that these rooks
were fit ;for food and we inknow, fact, that are notthey sogenerally
used.” Whether all the English authorities on the subject are or are not
in every sound,particular and to the conditionadapted of this country,
they at least tend to show that some not(with perhaps exceptions
pertinent to the present vermin,mischievous andinquiry) free,alive

allincluding classes of birds,noxious wild animals, beasts, insects,—
and reptiles, fit for food, are worthless in the estimation of the—not
common law.

“ Larciny cannot be committed in some things, whereof the owner
may have a lawful and such heproperty, may maintain anwhereupon
action of in oftrespass, nature,the baseness ofrespect their as mas­
tiffs, spaniels, blood-hounds,gray-hounds, or of some wildthings by
nature, yet foxes,byreclaimed art or asindustry, bears, ferrets, &c.,
or their orwhelps, calves, because, tho reclaimed, they serve not for
food but andpleasure, so from &c., tame,differ madeswans,pheasants,
which, 511,tho wild by nature, 512;serve for food.” 1 P.Hale C.
Rex v. 350;Russ.Searing, 203;& NortonRy. Ladd,v. 5 N. H. Warren

“v. 1State, Greene 106, 111. Of all(Iowa) animals,valuable domestic
as horses and other beasts of and of all animals domitae na­draught,
turae, which serve for food, as or cattle, swine,neat other andpoultry,

* *the like, committed;larceny be and also of the ofmay flesh
such as are naturae,either domitae or As towhen killed. thoseferae
animals which notdo serve for and holdsfood, which therefore the law
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other creaturesandsorts,to liave no as of allvalue, dogsintrinsic
a basefor a man havemaywhim andkept though propertypleasure,

aretheythem,loss of yettherein and maintain a action for thecivil
tothem amountsnot of stealingof such estimation as that the crime

; 2Bl. id. 393.larceny.” 236.,4 Com. **235
“ * * are domitaewhichof creatures whatsoeverThe taking any

**liens, felony;”bemayandnaturae, food,fit for as ducks, geese,y nature, asof a basebut of not to be thingásubjects oughtlarcen­
which, how­like,ferrets, and thedogs, cats, bears, foxes, monkeys,

so re­owner, highlybesoever shall neverbe valued thethey may by
Hawk.shall die.” 1a mangarded that for their saltesby law,the

andC., tameP. the sake of33, 28, vermin, thoughch. secs. 23. For
forvaluable,in not die. punishmentsome sense a man shall Capital

mink,for a domesticatedstealinga but notstealing domesticated goose,
Humanlaw.of the common—such is the discriminating discipline

or forfor foodanimals, valuablevalue;life of inestimable domesticated
domesticatedhuman species;far than theuse, worthylesspractical

nuisance,astill; wild vermin, publicvermin less mischievousworthy
maliciousthethis system,—such is Underthe common-láw appraisal.

anot toand butdeath,toof human is liable indictmentdestroyer life
discovered,nowaction, possiblydifficult to becivil for ancient reasons
23; xxiv,19,18, 22, Leviticusxxi, 12,of theological origin —Exodus

be­difference18; from the17, derivedxxxv,Numbers possibly31—
be themaywhichowns, and other lifehuman which no mantween life

— 102; maliciousN. H. thev. 43Williams,ofsubject property Wyatt
actionto anlife is liablein brutishof domesticateddestroyer property
takerindictment; the felonioustofor the to but notdamage property,

lawthebyanimals, recognizedof the classof another’s domesticated
an indict­tois liableuseful oras fit for food or otherwise profitable,

ofanimalsdomesticatedaction; of another’sment and an the taker
indictment; the takernot tobutaction,class is liable to anthe vermin

theliable, taking,is forand freeland of wild animals aliveon another’s
distinctionsWhether thesean indictment.neither to an action nor

do or doof themunsound, someare, and whetherin souiid ordetail,
atcrime, theyato be capitalnot to exist wlieii ceaseslarcenycease

ifvalues; and theofof a gradationleast show a general recognition
for astandard pecuniarycommon furnishes no fixed and definitelaw

ordersvariousvalues of thein the legalmeasurement of the differences
wild vermiiiabove,far andmankind asof it doescreation, recognize

neces­of the reasonableAnd the testbelow,as far domestic poultry.
from theorder, emanatingan individual of thesity highestof killing

• from the peculiardeducedorder, cannot beworth of thatpeculiar
life,humanallofIf the sacrednesslegalworthlessness of the lowest.

holdingforis the sole reasonfar above the value of property,ranking
to asubmitshouldofit that an ownerreasonably propertynecessary

life, legalthesuchby destroyingwhich he caii only preventtrespass
toto be admittediri too basestate,its wildof vermin lifeinferiority

it reason-for holdingis a sufficient reasonrank ofthe lowest property,
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ably that annecessary of should a byowner prevent trespassproperty
the destruction of such And if an actionremedylife. the ofprompt
at law ; 185; 481;for Bl. P.Com. 4 4 id. 1 Hale C.slight injuries —3

L.,2 Cr. sec. 641—is scru-an additional reason forBishop requiring
incare a notpulous resisting felon, and for a humankilling trespasser

at all, the absence of such a in this additionalcase was anremedy
reason for some other than of extremeusing measuresinadequate

and for a lostgentleness, byto beinstantly remedy likelyemploying
delay.

Perhaps the statute which this suit isis to beupon brought regarded
as minks aboveelevating bythe base character and held them.position
at common law. But it does not ofelevate them to the rank property,
nor take them out of the class of wild vermin. And whatever eleva-
tion isthere is intermittent, a of eachoccurring only during portion

The isyear. them,statute not a of abutprohibition killing regula-
tion of'the time killed,when not of ten-they may anybe enacted out

forderness them. The statute,of the at in ofobject hinted the title
1866,the act—Lawsoriginal ch. is, not that these “fur-bearing4228—

animals” shall not be killed, but that there of tomay be more them be
and thatkilled, them a Inkilling may be more thelucrative business.

of a lawman,case the surrounds his life with unparalleled safeguards
for ofthe sake his life to ofconclusively be incalculablepresumed

in ofvalue: the case a mink, it is not his life, but his that thepelt,
anstatute interest in. How it is toimpossible then theapplytakes

tests of reasonably homicide,severe necessary defensive founded upon
considerations of the sacredness of humangrand life, to the reasona-

bly life,defensivenecessary destruction of vermin so far from being
insacred the of the and law. Andcontemplation statute the common
thewhen rule of imminent has so inbeen muchdanger applied

of ascases homicide to acquire a technical foundedmeaning,peculiar
andon to theadapted sacredness of cases,the of thosesubject-matter

this,how it is that such a aprobable rule, to case like withoutapplied
the andqualifications explanations to it to thenecessary subject-adapt

suit,matter of the would convey law,erroneous ideas of the mislead
the defendant and the andjury, work injustice.

The andquantity, quality, time of forcejustifiable defensive depend
case;necessitythe reasonable of each and that reasonable ne­upon

case,the iscessity, circumstances of the aupon particulardepending
of fact, like a of use of land or water—question question reasonable

Co., 569; ;v. N. Cutts,Bassett S. M. 43 H. N. H. 439Swett v. 50 Hayes
Philbrick,v. N.Waldron, 44 H. 580­—­or v. 5reasonable time­—­Favor

358; Streeter, 97; Barker,N. H. v. 16 N. v. 16 N. H.Goodall H. Barker­
138;; ;23 N. N.Walker,335­ v. H. 492­ v. 31 H.Watson Hayes,Tufts ­

;;v. 38 N. H. 263­ v. N. H. v.Tilton, Gove,Knowlton Odlin 41 476­ Tyler
Webster, Co.,147; ; v.Plaisted,43 N. H. State v. 43 N. H. 413­ Wallace

Bellows, H.523;N. 2 N.44 H. Kent Com. 480 Morse v. 7(contra,
;­ Doe v.549, 331,566­ ConcordBank v. 14 N. H. andGregg, Thomp­—­in

22 whichN. H. court found from the evidenceson, the the fact217,
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was apparently submitted to the court) reasonable place—or —Currier
v. Currier, 201;2 ;N. H. 975 Flanders v. N. H. Rhoades v.Lamyhear,
Parker, N. ; 9;10 H. 86­ v. N. H. v.Fisher, Roberts,Holmes 13 Miles
34 N. H. 254—or reasonable cause to a man guiltybelieve —Eastman
v. Keazor, ;44 N. H. R.,v. L. 4 H. L.518, 520­ Lister 52­1­—­Perryman,
or reasonable cause to a v. Elliott,believe 16dog Kittredgevicious­—­
N. H. 82­—­or77, reasonable a v. Ha­ofsufficiency highway­—­Johnson
verhill, Manchester,35 N. 74; 410;H. v. 40Hall N. H. Clark v.

41 N. 52;Barrington, H. Howe v. 41 H.44, 135, 138;N.Plainfield,
v. 197;42Enfield, N. H. v. 43 N H.Winship Chamberlain Enfield,

356­—­or reasonable H.Bath,care in a 22 N.using highway­ v.—­Carlton
559; v.Palmer dili­Portsmouth, care,43 N. H. 265­—­or reasonable
gence, skill,or in bailment and v.Leightonother 27Sargent,cases­—­

;N. H. 121;460­ 3Felt,v. N. H. v. 12 N.Dow Sayward,Shepley N. 271.

The usual pretext law,for fact into is the convenienceturning
and of and rules ofimportance certainty in thespecificationminute
action, by men are to 1required Bishopthemselves.governwhicli^
Cr., ;L., sec. 855 v. N. H. 36. if theJackson, But, turningGray 51
fact of necessityreasonable into a ofmatter law has been practically
useful in cases of andhomicide the same ex-­assault, metamorphosis

withouttende'd, tolimitation, this,cases would oflike be productive
serious and When wasinconvenience the defendant con­uncertainty.

what to much would tosidering do, how he have been aided adviceby
law,beware'of and until heviolating the defensivesuspend operations,

had first tested the of suchnecessityreasonable criteriashooting, by
as the distinction between and atrespass felony, requiringthe dogma

torequest as it is in of et thedepart cases 'vi(modified trespass armisJ,
¶ofplea son assault anddemesne, the of onollitermanusdoctrine imposuit

How much he a ?certainty would have derived from such warning
It would to him to ifthingsseem that had come a a manstrange pass

withoutnot, a course of begoing through legal qualifiedcould study,
to of the of injudge necessity caughtreasonable minks theshooting
act of his and of hischasing forciblegeese, taking possession pond.
And, if hadhe to be of immi­conversant with the doctrinehappened
nent as it is laid down in ofdanger, generally cases homicidereported
and assault, instead of his course that kind of knowl­byclearedbeing
edge, he would, by its have into inextricablebeenguidance, plunged

ofdifficulty. that rule heApplying danger, probablyimminent would
conclude that athe could not fire the minks until camelawfully they
so near their his as asthat defence would be theirdangerousprey
attack.

“ All our a- of risk to life orhold that certain limbjurists quantity
man injustifies assailant;a or an haveshooting theybutstabbing

in tolong given describe, words,since the inup despair attempt precise
that risk,of itThey slightrisk. that must aquantity only say be, not

risk,but such manas would cause a of firma toapprehensionsserious
mind: ofand who will to isundertake the amountsay what precise
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or what is theserious,to be called precisewhich deservesapprehension
of,mind isto firm ? It doubtlesstexture which be called todeserves

of words and the nature of dothingsbe that the nature notregretted
* * Á man beset byadmit of more assassinslegislation.accurate

is not tortured and butchered without usingbound to himself be hislet
tohas ever been able defineweapons, nobody preciselybecause the

2 Macaulayamount of which homicide.” Hist.justifiesdanger Eng.
368, ed.,369 1849).(Am.

III. claim was liable if the couldgeeseThe that the defendant have
minks,been them from the cannot bedriving away sus-protected by

tained.
minks if he could,defendant to drive the is anRequiring awaythe

had and thataway,admission that a to drive them hadright theyhe
rightno on his Butto remain his without consent.premises requiring

him, if he them from to drive theawaycould not drive the geese, geese
from a denial of his to inaway them, keepis hispractical right geese

if onlyown or his own he could themland,on therepond keep by
to this: it impracticableminks. It amounts tokilling being perma-

nently ;eject he must banish the andassailants,the assailed the raising
of the of minks is Ageese being raising compulsory.impossible, free-
holder, to fire blank to coveronly thepermitted cartridges endless
retreat of his tomarauders,before these and sufferpoultry obliged such
an enemy his lands and waters withto boldness im-ravage generated by

of fact ofturningis a result the the reasonablepunity, necessity of re-
to befo atreating the wall re human assailant into a universal ofrule law.

This rule the defendant tocompels bring his topractically poultry the
and to abandon an ofblock branchprematurely, important agricultural

His of his isindustry. fowls hisright merely right ofprotecting exter-
them.minating

Not is of hisonly personalone species extinguished,property the
of rural and arestricted,freedom life of husbandry cutprofit off, but

tois forced surrender his domain tohe hostile occupation, rights—his
materially fee,in real estate toare The beimpaired. sure, remains in

him; in others,but he holds it trust for theinvoluntarily use of whom
he is tounable because thephysically expel, only defensive measure
that would be is If use of hisprohibited.effectual the land is taken
from him for a how can his constitutionalprivate purpose, right of

and be thus Ifpropertyacquiring possessing infringed? the use is
one,a how can his beright taken without ?compensationpublic Ash

591,H. Aiken v. C. & R.,v. 50 N. B. M. R. 51 N.Cummings, H.
cases,and other admit the504, land-owner’s freedom from the invasion

; maintain his forrightof use and to theprivate compensation inunda­
of use,tion his land for use less withpublic inconsistent the busi­—a
of than the of his asness use land araising aquatic poultry, andcamp

offor destructive Hisnursery rightvermin. is annihi­compensation
; defence, bylated and his of established theright law ofprimary

thenature, byand common law and theguaranteed constitution, is
reduced to an abstraction the error of to verminby givingaggravating
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homicide,of a test of of defensivenecessitybenefit the reasonabletlie
human life.on the worth oflegalfounded transcendent

in his-­killsreasonablyis that the who anothernecessaryIt person
orconvenientlyfar heshould have first retreated as asown defence

underto assault. Andcan, the violence of thesafely though,avoid
fromcircumstances, in a a to fleetime of it bewar, may reproachsome

two citizens under the sameenemy; govern­betweenyet,the public
“ no ofin time of law countenances suchment a thepeace, point

honour, because the and his courts the vindices andking injuriarum,are
* *allwrongedwill to the the satisfaction he deserves.give party

convenientlyassaulted must therefore as far as he can,The fleeparty
wall,of some or other or as farditch, impediment,reason asbyeither

;of assault will him.” Bl. 185­ 1fierceness the 4 Com. Halepermitthe
This of wall aretreatingC. 481. maxim to the is statement ofP.

the to to of hu­given sanctityfact be theillustrating weightproperly
necessityin the of a humankillingman life reasonabledetermining

law, law,It has turned into and as a rule ofbeen inbeing. applied,
the set in thehomicide,of where accused up, justification, pre­cases

of a but it is not to thefelony; defensive destruc­applicablevention
of vermin.tion

are a in this case ?What authorities there retreat Nonerequiring
Infound, search has been made.though diligenthave been Wad­

45,Damme,v. Cro. Jac. it was thatnot the defend­hurst supposed
conies,thatliable on the he could have saved the whogroundant was

in warren,the them from theby driving awaywere rightfully plaintiff’s
Turner,In 3was there. v. 28,who Levinzdog wrongfully Barrington

Mathews, 581,Protheroe v. 5 C. & P. it was not claimed that'and the
for the their toliability killing dogs upon abilitydefendants’ depended

deer who in bythe were the themrightfully driving awaysave parks,
who In Keck v. Halstead,from the were there. Lutw.dogs wrongfully

not notit was held that the defendant should kill the so1494, dog,
and into his In v.as he his could retreat house. Wellsfamilylong

110,C. & P. and Parrott v. 4 Dev. & Bat.Head, 568,4 noHartsfield,
that bound to drive their ownone the defendants were sheep,imagined

ifland,on their from thataway bywho were own trespassing dogs,
P.In v. C. & 572,could saved. Morris 7Nugent,means the besheep

a innot that a man attacked theby high­the idea was advanced dog
Inkill if can save himself toby taking flight.cannot the heway dog

noKline, 318,v. 6 there is intimation that the law re­Pa. St.King
his fish out of the reach.hang higher dog’sthe defendant toquired

Nixon, 293,v. if hadMorse 6 the beenplaintiff’s hogIn Jones (N. C.)
not have driven out,the defendant’s and could beenin poultry-yard,

that it was the of thedutywould havehardly urged legalthe plaintiff
out, andto and the possessiondefendant drive his surrenderpoultry

In v. 23of his land brute. Brill Wend.Plagler,to a destructivecontrol
defendant’swhen the was around the354, howlingplaintiff’s dog

ne­and did not the reasonablehouse, suggestthenight day, plaintiff
elsewhere,his andfamily seekingof the defendant andcessity repose

it.from instead ofrunning away howling stoppingthe
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hold,To in the have been drivencase, geese awaythis that should
home,from their that shouldholdingwould be to haveequivalent they

been leave them noth-killed. The doctrine of retreat would a toright
buting minks,life in some mightinaccessible to where lifeplace

bo thatand burdensome. But doctrine beingunremunerative irrel-
evant when is not ofaggressor by inviolabilitythe shielded the the
human life,form and the sacred of human the were notquality geese
bound to As the had a notagainst minks, they onlyretreat. toright
live, but to where the his soil and andchose, pond,live defendant on to
enjoy drink,such and asfood, they there,found un-sanitary privileges

vermin,molested athese of conducive to theirby tranquillitystatein.
profitable nurture. And it was for the to notsay, whether hejury
could minks,have them from but his shotdriven the whether wasaway

necessary hisreasonably protectionthe of property,for considering
what and meansadequate economical of werepermanent protection
available, the of andlife,valuation vermin the disturbance andlegal
mischief be andlikely to his real ifwrought upon personal estate any
other than a sanguinary defence were adopted.

The ifplaintiff’s claim, would reach far anbeyondupheld, unjust
judgment from this defendant sumtaking the of dollars andforty
costs. It law,would theoryestablish a of innovel andprinciple prac-
tice, ofsubversive the inauthorities, extensive its andoperation, per-
nicious in Ifits effect. the defendant’s were bound togeese retreat

vermin,before these it horses, cattle, swine,follows that andsheep,
poultry law,are atbound, common to andretreat to be driven by
their owners land,their if isfrom own possible,retreat ofregardless

distance,course or before every that chooses to attack ifdog them:
A’s house,B’sdog besets and exhibits an inclination to attack the oc-
cupants out,theywhen comb must tillthey remain he fitseesupshut
to ;raise the wouldfriends who to their cansiege come relief do noth-

buting retreat; and, the oflaw retreat not tobeing limited any par-
ticularlines, his or inevery on own land theperson, highway, menaced
by another’s is bound to ifdog, deadlynot use a he canweapon, es-
cape by in tree andtaking refuge remaininga there an indefinite

;period in andand, ways, the human industries liberties ofmany the
country are to andhindrances,subject interruptions, restrictions not
heretofore established orjudicially Inpractically acknowledged. a

view,practical inconveniences,the and causedperils, damages by per-
verse and under a ofanimals, dominion,such brutishunruly system
assume a serious In a the ofaspect. legal view, theexpansion duty
of retreat is a contraction of the natural and constitutional ofright

anddefending person property.
setVerdict aside.


