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and Trustee.Perkins& Co.v.TarletonNiel,

Avoidanceterm.the returntrustee*atDefault of theTrustee process.
trustee.of the

the230, toStatutes, referringasunderstoodis to be11,ch. GeneralSec.
return term.

the same chap-in section 14 oftrustee,the mentionedThe avoidance of
theintentional, depositionof preventingtheter, and for purposemust be

in theall the evidencebyAnd this must be shownfrom taken.being
case, of the court.to the satisfaction

Perkins,T.WinslowCo.,&Niel, againstTarletonAssumpsit, hy
an account annexed.Varney, trustee, uponand Joshuaprincipal,

waswhich time noterm, 1872, appearanceatFebruaryenteredAction
ofdefendant; but, at therequesttheofby principalentered request

and trustee.an for defendanttheir counsel enteredtrustee, appearance
term,the returnof the trustee was not takenThe deposition before

Attake it. the term whenby anymade one toand no wasattempt
to takesaid suit was continued with leaveentered,said action was

in said Before thedaysof trustee after term.sixty expi-thedepositions
time, of was extendedsixty takingration of said thedays, depositions

andcounsel, onSmith,Justice at the of theby plaintiffs’Mr. request
so as not to bethat the trustee’s counsel was ableengagedhis affidavit

entry.within after the term of Onsixty daysto attend theany caption
to August 1,1872;this affidavit and the time was extendedapplication,

and, insummoned,trustee, being dulyand on that theday appeared,
and onaway,to said his senior counsel wasInterrogatory 1,answer
andcontinuance; consented,a and the thethis askedground plaintiffs

the14, August 14, 1872,was continued to 1872.Augustcaption
to answer inthat trustee be allowedfor trustee therequestedcounsel

toand that the be continuedby counsel, caption Augustandwriting,
that counsel should and submit26,1872. And it was agreed prepare

said and that26,said to the counsel beforeplaintiffs’ Augustanswer
ofat time to answer further questionsthe trustee should thatappear

In made or furnishedfact,counsel. no answer was everthe plaintiffs’
andcounsel, else, 26,or on neitheranybody Augustto the plaintiffs’

at and of caption.nor his counsel the time placethe trustee appeared
“ and26, is,in to thejustice, Augustof the referenceThe certificate

did until afterwas and there abidefor the plaintiffs present,counsel
neitherlast andday,in the forenoon of said mentionedeleven o’clock

behalf, counsel,hisnor one in his orVarney, appeared,said anythe
thetime to which cap-did Such was the fact. Theand not object.”

There are26,1872.9 a. m. ofwas o’clock Augusttion was adjourned
ofas trusteein said is summonedVarneysuits whichother pending,

Noat bar.all of to the suitPerkins, but them are subsequentsaid
26 givenon Augusttrustee not wasthe didwhy appearexplanation
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theofto made on theanytlie on that nor was offerplaintiffs partday,
that he desiredsaid nor was it intimatedtrustee to saidgive deposition,

to term.such until third week of thegive thedeposition, September
counsel, toAt the trustee movedthe the forterm, 1872,September

takinghave for the depo-the case and a further time limitedcontinued,
trustee; satisfied,sition of from the repre-the and the court being

of thethat failuretrustee,sentations of for the thethe counsel
accident,bytrustee to his was occasionedandappear give deposition

againstand of his ruled and orderedmistake, counsel,misapprehension
mightsaidthe that forplaintiffs’ taking depositionthe timeobjection,

thebe the trustee ofsixty by plaintiffs’extended days, paymentupon
taxingcosts of trusteeterm, dollars,this and a of theeightcounsel fee

no costs of this term.
timeTo this at the sameand order theruling plaintiffs excepted,

thewaiving to recover terms as aforesaid.right
The case was reserved.

for andBartlett,Wheeler the defendant trustee.$

Hobbs, for the plaintiffs.

underLet us in a will chargedconsider each case which trustee be
our first classstatute. There are two classes of cases. Thegeneral

“ ”,is where of the writ notice has beenday given,the returnbefore
trustee, or trustee to theeither the to the theby by plaintiff,plaintiff

undercases,for the of In this class ofthe trustee’staking deposition.
trustee, fail to9, 469, notice,if the on dueStatutes,sec. Generalp.

that, 12,he shall be under sectionappear, adjudged chargeable, except
9,in beforesame reference is made sectionwhichpage (to express

ifwrit,of andsaid trustee at the return term thecited), may appear
“ or for goodhe can the court that his failure refusal wassatisfy

“ aftercause,” not exceeding sixty daysthe court limit a timemay
sec-tworeturn term for said Under thesetakingsaid deposition.”

tions, in 1. Herelieved,to trustee must do two things.order be the
term; court that “themust at 2. He must thesatisfythe returnappear

no notice has beenfailure or refusal for cause.”was good (Where
received, all do to at the return term.)the trustee need is appear

ofor refusal on the10, partSection relates to a failure468,page
10in section to theplaintiff,the and reference is also made provisions

12, above, if after notifiedhavingin section cited so that the plaintiff,
““ iftrustee, he shallthe shall fail” to attend the or refuse”caption,

attrustee,the he canhavingto so attend after been notified by appear
hiswrit, the court that failureand,the return term of by satisfyingthe

be, for a the ofrefusal, cause,as the case was termmay good captionor
saidmay be extended after term.sixty days

term, andIf no notice has he at the returngiven, maybeen appear
onlyison Itthe time must be extended the mere motion.plaintiff’s ”“ causehas goodnotice been that the must showgivenwhen party
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”or 10 thus9 and areto attendf­ or refusal Sectionscaption.failure
12.to the of sectionmade provisionsexpressly subject

The trusteeandare clear precise.The of section 12provisions
ar and thecause,and thenat term” show goodmust the returnappe­

“ said term.”sixty afterdayslimit a time not Exceedingcourt shall
has? otherit not return No termAfter what term'! Is the term

“ term,” in theis that saidclear,The law the wordsbeen mentioned. ”“ men­12, of the writlast line section refer to the return termof
sense,notin of 12. This is commononlytioned the first line section

of sec.mandatebybut such is the construction therequired positive
is onlyof writ notStatutes. The return term the13, Generalp. 40,

”he rdsaid,” onlyit isthe wo­ but thet­ last term mentioned before
of thathas been in of the sectionsanyterm that mentioned preceding

in 12 is to giveto the court sectionis, giventhechapter, power—that
term; theand, daysfrom end of return assixty days sixtythe the

term,must be the end of the return the to grantreckoned from power
at no otherthe must at the andterm,extension be exercised return

12,term; of time ofcannot,the court virtue section extend thethat by
return'term, unless all agree.after thecaption parties

468, time at term mayUnder section the limited the return13, page
extended, oath, shown,be on under with causegood pro-application,

vided it the <return hasis done before time limited at the term expired.
so asIt cannot be extended after time limited has wasgone by,the

into be done case at bar.attempted
14,The at bar is under 468. sectioncase section Underpage 1­4, etc.,if avoids,at time after such summons or the trusteeany notice,”

dsetc., he or atshall be default. The wor­adjudged chargeable, upon
” Ittime are conclusive the trustee. at timeany against anymeans

an taken,” full,before his c­ i. taken in ande., signedbedeposition
fees,and sworn to. If and and asks delay,lie his aaccepts appears

and not at that hisall,then does is so thatavoidingappear deposition
taken ? or are to that it would becould not be the court holdprepared
that ? inso his could taken It is or theavoiding be onedeposition

other of these conditions the case bar the trustee.that at presents
does not it to of the saySection 14 leave the discretion court to whether

or not has so histrustee shall be when he avoided thatcharged,the
taken, it the toanycannot be nor does courtdeposition give right

that a to avoidinto the reasons induced trustee a Theinquire caption.
is didnot,under section 14 trustee from theWhy awaythequestion stay

? that onlyThe court have to do with matter. Thenothingcaption
Diditself to the court under section 14 is this:thatquestion presents

?his not takenthe avoid the so that could becaptiontrustee deposition
is, didunder 14 that the trustee avoidonly requiredThe sectionproof

e.,taken i. within thebythat his could not be plaintiff,so deposition
case theThe at bar finds this to have been the withtime limited. case

then, it, or wasis whether not the trusteewhattrustee. Of importance,
thus hiscompletingfrom and avoidstay awayinduced to the caption,

his volition ? If hisof ownbythe blunder his council orbydeposition,
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counsel told him he it was in ofneed not anappear, agree­violation
ment that faith thegood and statute him the ofimposed upon duty
performing.

Does the of ofhold,court the acts counsel for the thebecause trustee
trustee avoids the which lias been at the trustee’scaption postponed
request, that, 14 not ?therefore, section does Where inapply the
statute do obtain ?■you such Is there inpower any reference section
14 to of the in and 13 ?any sections 12provisions

In the atcase had beenbar, sixtythe that sectiondays given under
12, withtogether the that had giventime been under section 13 Mr.by

Smith, term,Justice had before the 1872, when theexpired September
obnoxious order was made. After the time Mr. Justice Smithgiven by
had one, time;no as could furtherexpired, right,of claim extension of
for this and,is a child the statute, byof the ofright provisionexpress
section the18, must be made before the limited at thetimeapplication
“return That had in the attime case bar.expired. expiredterm”.has
It is not case,essential thisto discussion of to consider whetherthe
section 13 toa to more than one extension eachgives right party.
It suffices for the that withinthe time which either hadplaintiffs, party
the 1872;anright to had at the term,extension lapsed September
that reason,the trustee, for avoided the of hissome giving deposition
after that,and insummoned, thereof,beenhaving duly consequence
his ; itcould taken and thatdeposition not be remains tosimply apply
the law 14,as contained in and thechargesection trustee.

There mayis no the court extend the timeprovision that under sec-
mistake,tion 14, byeven trustee avoided and not fraudu-though the

that the did notlently. legislatureThe either understood court have
any of andpower to extend time therefore gavethe suchcaption,

cases,in it thatpower certain or else understood the court had such
andpower generally, power bytherefore limited the its exer-confining

cise to been nocases,.the When there has notice served before—-1.
term;the a'return 2. there has notice and aserved,When been good

cause is did thenot attend 3.why party Where,shown the caption;
before notsixtythe limited after the return term hasdays expired,
and stated,the for under oath to'the court orcauseparty, good applies

isany justice; such is the of these exceptions expresslyeffect—that
455,Smith,held in in a veryv. 10 Allen ableCommonwealth opinion

ofby J. of construction these statuteHoar, The strictness creations
Genoa,is and in v.also v.well delineated in Stariin Gould 23Stirling,

N. Y., the that a a town towhere court held statute authorizing hire
in railroad,on its bonds a and to take stockmoney to aid inbuilding

railroad,such of thedoes not the bonds toissuing railroad,authorize
and that bonds An vires is andthing,such void. act ultra one anare

intra isvires,act but another The formerthing.improperly performed,
cured;-cann'ot acts ofbe, subsequentbe the latter may by parties

privy.

in toC. J. relation trusteeSargent, chapterThe statute process,
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may notify230, that the7,in sectionStatutes, plaintiffGeneral provides,
writ;term of theand the retunitake the disclosure beforetrustee’s

hisand8, give depositionand in may notifysection that the trustee
tofailsif trustee9 that theprovides,before the term. Sectionsame

shallheand hisgiveattend on of the deposition,the notice plaintiff
12; andof sectionbo to the provisionsadjudged subjectchargeable,

noticetheif fails to attend uponsection 10 that theprovides, plaintiff,
to thetrustee,of the discharged, subject provisionthe trustee shall be

of the same section.
“ default, behe shallSection 11 if makesthat the trusteeprovides,

bemaywhichfor the judgment,the amount ofadjudged chargeable
doubtedhaveby Manyrecovered the the defendant.”plaintiff against
term, orthis to at the returnwhether section referred defaultedbeing

to the returnsome later in orcourt, previousterm before the magistrate
someterm, orterm. But to the returnwe cannot doubt that it refers

other thecourt, magistrate.term of and to beforehearingthe not the
in-9, wasThe is in and that the formerlatter for sectionprovided
thetended, revisingis from of commissionersplain the thereport

12 referencestatutes 11 and section both haveSection(see page 617).
“read, ifmayto the 11return term of the writ. Section be properly

etc.; 12,the and sectiondefault,”trustee the makesreturn[at term]“ if 11 statesthe at return etc. Sectionterm,”trustee theappears
term, andwhat shall if at the returnbe done the trustee makes default

12,section what shall be done if he at the same term.appears
term,But in under theand,this case the trustee at the returnappeared

12, continued,of that the cause besection the court orderedprovisions
term; andwith inleave to trustee’s after thesixty daystake deposition

the case that hadfinds before this time the plaintiffs procuredexpired,
an extension of this section therethe time under section 13. Under

oath,—must be an and must be shown under'causeapplication, good
that And withinis, the cause must be shown evidence.good by legal

extension,the andterms of this the trustee was summoned appeared,
and untilthe was continued of Augusthearing by agreement parties
26, at did and thewhich time it is that trustee notagreed appear,the

theAnd at the next term ofmagistrate made his entry accordingly.
thatcourt, move to have the trustee theplaintiffs charged groundupon

he avoided his which raises a under sectiongiving questiondeposition,
“which if or notice the trustee avoids14, that after summonsprovides

so by satisfactorythat his cannot taken plaintiff, uponbedeposition
as de-thereof the trustee shall beproof chargeable uponadjudged

“ unlessfault.” that no trustee shall be chargedSection 16 provides
in ascase,his is as aforesaid and filed the isexcepttakendeposition

otherwise in thisprovided chapter.”
case,in thisThe has not taken and filedtrustee’s beendeposition

and it be under somecharged,therefore trustee cannot be unlessthe
seen, this trusteeas we haveNow,of the statute.special provision

12. It is in fact under9,11, onlycannot be under orsectioncharged
Did trustee avoidsection 14 is thethat he here to besought charged.
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thatofmeaningso that his taken,could not within thedeposition be
therebutsection ? must only avoiding,He not with thusbe charged

withoutmust of assumedbe that fact. It is not to besatisfactory proof
onsuch evidenceand when a fact is a ofproof; to be subject proof,

both sides is circumstancesadmissible. In this think thecase, we
thein but,stated the case would facie, uponhave been sufficientprima
thethatevidence submitted satisfiedside,the other the wasupon court

didtrustee not avoid within the of the statute.meaning
avoid-The court of intentionalheld, course, that must be anthere

taken, andance for the ofpurpose beinghis frompreventing deposition
statutethat, we was Thethink, the evident statute.of themeaning

does not satisfac-the kind or beamount of that shouldprescribe proof
hisandtory; cause,that was a for thequestion the who triedjudge

thatfinding satisfactory prooffact is noupon conclusive. There being
14; andavoided,that the trustee he could not be under sectioncharged

indonesection must beby 15 he could all.not be at Whatcharged
heorthe ?case A hisnew order must be made for taking deposition,

must be circumstancesTo him under thesedischarged. discharge
in anywould beenbe notdoing to the who havegreat injustice plaintiffs,

theoffault far asso and accountshould suffer onappears; they not
counsel,accident, hismistake, or orof the trusteemisunderstanding

makeand was towaythe toonly such to theprevent injustice plaintiffs
thethatthe order to doubtvery which We cannotthey here object.

has make thecourt the in todiscretion,thepower, exercise of a sound
order that was inmade this case.

overruled.JSxceptions

Folsom v. Blood.

evidence,inThe record of a aof state isjudgment foreign inadmissible
unless attestationa a the clerk’saccompaniedby certificate of thatjudge

form, 1 H. S.of said record inis due to act of Congress,theaccording
122.Stat.

ren-Debt, Blood,by Orrin Folsom A. on judgmentCharlesagainst
in offereddered court of common Massachusetts. Thepleas, plaintiff

whichin a full uponevidence of the of the proceedingsrecordcopy
followingsaid with thejudgment was and of saidfounded, judgment

attestation:
“All these presentswhich the tenor ofpremises we have held good by

ofto be In the sealwhereof have causedexemplified. wetestimony
our court tosuperior be affixed.

theofLincoln F.“Witness, chiefBrigham, Esquire, justice——j
L. s. V court within and for the and commonwealthsuperior county
—.— beenhavingaforesaid said court of common(the pleasJ


