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verdict on the ofground misconduct on the of the and-part jurors,
that the motion afor new trial was denied.properly

overruled.Exceptions

Dutton & a. Rice &v. a.

A whoparty is woman,sued aby married adeclares as if werewho she
feme-sole, in sue,a case where she no thus takeright mayhas to

of abatement,theadvantage defect inby pica and the mustplaintiff
the factsreply which enable her to sue alone.

The rule of which the burdenpleading, by enablingof of factsallegation
a to sue alone seems,is thiis inher,cast theupon presentfeme-covert
condition of instatutory state,law this to be andmore convenient
reasonable than a rule defendant,which should intheimpose upon

a denial of all thepleading, conditions thein which suitpossible might
be maintained, the coverture.notwithstanding

To a bydeclaration in aassumpsit the defendants infeme-covert, pleaded
abatement the non-joinder of the husband. demurrerplaintiff’s Upon

theto plea Held, that the demurrer into the declara-imported plaintiff’s—
tion the fact of coverture admitted and so the declaration wasthereby,
insufficient, inasmuch as it contained no of circumstancesanystatement

action;her sue into herright without husband theindicating joining
but the demurrer,was to her andplaintiff bywithdrawpermitted repli-

outcation set such facts as enable to maintain the suit.might her

byAssumpsit, Sarah E. Dutton and Rice &Coggleshall againstone
Peck. The declaration was a written contract withupon prom-special,
ises to the and the in writ asplaintiffs, were described theplaintiffs

The in ofpartners. defendants abatement the thepleaded non-joinder
husband of Sarah E. and to theDutton, this demurred.plaintiffs

The of law were reserved.questions

forWallace, theWadleigh plaintiffs.

law,At of at time of makingcommon the coverture the theplaintiff,
in thecontract,the be bar or in evidence undermight pleaded given

theissue; but where the married between ofgeneral makingplaintiff
suit,of her mustthe contract and the commencement the coverture be

440,1 Oh. PI. At thelaw,in abatement. common cov-pleaded 477.
suit,time of of theerture of the at the the commencementplaintiff

madewrit, the wife could not a contractuponabated the suebecause
; the1871,herjoiningher while without husband but whenby sole, in
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show the contract and everpleadings made,declared on to have been
asince, her beforeanysue contract mademight byuponfeme-covert

164,if Stats.,as 13.marriage, she were sole. Gen. ch. 1 andsecs.
Consequently, the statement that tiff Dutton was athe.plain feme-covert
at the time of the immaterialcommencement of the suit is entirely
and contract,not Coverture,traversable. at the time of themaking
alone is material, and inshould be or in evidencegivenbarpleaded
under the general issue.

A. F. Stevens, for the defendants.

A becannot in sue husbandany alone,case unless herfeme-covert
civiliter mortuus, or for 1 Ohitty’s Pleadingsome crime.transported

In17. case of wifeofnon-joinder the husband as when theplaintiff,
alone,sues bar,inthe must in notobjection be abatement andpleaded

though the husband 222; also,sustain a writmight of error. Id. see.
; ;Chitty’s 424, note 2 415Pleading Pleadingsee Chitty’sprecedent,

also, 7 388. toGray Even in of trader, accordingcase a feme-sole
the custom of 1London, the husband must for conformity.be joined
Ohitty’s abatement,20. The ofPleading statute,theprovisions saving
apply only to of themarriage female,the or defendant,plaintiff pending
suit. Gen. Stats. 424, 14,15. has,secs. A in general,married woman
no power or to with orcapacity sued,contract so as to sue or be either
without her husband, on Howeher contracts made coverture.during
v. Wildes, 84 AMaine 571. a marriedrecoveredjudgment against

alone,woman foundedthough on a contract in carryingmade herby
on business account,on her own herand fromwhile living separate
husband, 1855, ;was void before. St. 3304,ch. v.see. 7 Morse Toppan,

411Gray ; see, also, 7 506.(1855) Gray law,The of betweenanalogies
the cases of a aredefendant,and aplaintifffeme-covert feme-covert“all in favor of the defendants’ in shethis case. Wheneverposition
is sued in tort, there seems to bo no that husband shoulddoubt but the
be joined.” v. Delano,Whitmore 6 cited;N. II. and Jillson543, cases
v. ;Wilbur, 41 N. ;H. Gardner, Comyns.110 Little v. N.5 H. 416
Digest, Baron Y.;& (N.Feme v. Fristed,Mathews 2 E. D. Smith Y.)

;90 II,Story’s Jur., ;Eq. 268;sec. üarleton1367 onRoper Property,II,
v. 49 N. H.Haywood, 314. It is error if againstbe takenjudgment
the wife Newcomb, ; French,v. H. v.24 N. 359Bechley Sargeantalone—
10 N. 444;H. Whitmore v. 6 N.Delano, PL founded543—even when
on a contract made inby account,her on oncarrying business her own
and while from v.living separate her husband. Moss 3 GrayToppan,
411. The marital of the as beforeincapacities wife continue the same
the ofpassage our statutes, that sued inshe sue or beproviding may

“to suchrespect as she holds in own The liabili-property her right.
ties which can be againstenforced her contracts made in toregardare

'the andproperty wrongs committed with her v.property.” Bailey
Pearson, ;29 N. 202;PI. v. v.Lord,Albin -39 N. PL Baton George,77
40 PL 259;N. v. Clark, 9;Pike 40 PL 42 N. H. 381.v.-Foster,N. Ames



498 v.DUTTON [Hillsborough,RICE..

The andcited seem to establish three which must existpointscas.es
concur to a suit or a without thesupport married womanby against

ofjoinder her her ownhusband: 1. The of the inownership property
right, free from 2. Thethe or control of husband.interference her
contracts must committed,be and that owner-made, the afterwrong

has exists,been inship acquired entirelyand while it and andwholly
inrespect to, relation in a with suchof, of, wrong-committed,or case
3.property. The must inwrit all this substance.plaintiffs’ allege

J.Foster, The in of thedefendants abatementhaving pleaded
Dutton,plaintiffs’ action onethe of the husband Mrs.ofnon-joinder

of the theplaintiffs, the demur thereto.-—-thusplaintiffs’ admitting
ofallegation the that Mrs. of theplea Dutton,the at the timeplaintiff,

suit,commencement of the awas feme-covert.
By 13,the provisions 164,of sectionStatutes,the General chapter

every married in sue inwoman, mayher own right,holding property
name,her own madewithout husband, anyher contractjoining upon

by her in to and her maderespect such contractproperty, upon any by
before ifas were unmarried.marriage, she

But it does not theotherwise,from the nor thatappear pleadings,
contract whichupon this suit is founded before marriage,was made
nor that it was inmade to held in her ownherrespect property by
right.

case,The falltherefore, byas disclosed the does notpleadings,
within to,the provisions anyof the statute referred nor other statute

to therelating of married and therights women, bymust be governed
rules of the common law.

And the ageneral rule of the common thatis,law feme-covert
cannot suit,maintain an in theaction without her husbandjoining
either contracts made orupon by marriage,her before after the —the

matrimonii,inonly tire instance of a divorce a vinculoexceptions being
;or where the husband mortuus. 1 Pl. *28-*33­ 1Chittyis civiliter

Harlow, H.90;on v. 18 N.Bishop Women,Married secs. Leslie44,
;520 321;Carleton v. H. Broom on the Common Law49 N.Haywood,

132.
advantagethen,The defendants takequestion, is, maywhether the

of the a in abatement.of Mr. Dutton asnon-joinder by pleaplaintiff,

of aThere some authorities to the effect that covertureare ancient
in thebar, generalbe in or evidence underplaintiff may givenpleaded

thusissue; can bebut it found that the objectionwill beprobably
wo­of thetaken coverture andonly consequent incapacitywhen the

into,man was enteredexisted at the time the contractsupposed —in­
her to sue alone uponthus the not ofvolving question only capacity

all. 1the to atcontract, but also of her make the contractcapacity
;Pl. Bul. N. P.Chitty *477­ 172.

this was madewhich action is broughtWhether the contract upon
theand so comes withinbefore the of the femalemarriage plaintiff,
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; it isanddo not discloseauthorities,of these the pleadingsprinciple
hersue,to withoutnot her but hercontract,toincapacity incapacity

that the defendants aver.husband,
ac-of thecommencementAnd at time thewhether coverture the of

generaltheundertion be in bar or shown in evidencemay pleaded
in abate-not, not be pleadedissue or it that it maydoes not follow
are clear; time,to the latestment but the from earliestauthorities, the

and conclusive that it be thusmay pleaded.
Comyns or issues“if a womanThus, rule,laysBaron down the?

Dig.,abate.” Com.covert,sued alone when is the shallshe writ
2,Pleader A 1.

that,627, declaresAnd v. 3 TermMilnes,Lord in MilnerKenyon,
Hoin abatement.in disabilities must begeneral, personal pleaded

adds, that cover­laid in Com.Dig.,It is as adown general position,—“
defendant, must be pleadedture in orwoman,a either plaintiffwhen

ofinin is referred toAnd, supportabatement. nothough authority
“ Itauthority.”it, the of a is ofyet lawyer greatalone so ableopinion

“true,” wherein oldis the entriessays,he that there is a precedent
; isthe of in but that reprobatedcoverture is barthe plaintiff pleaded

ofareother1641,in 2 Lutw. it said that all the precedentswhere is
in the Yearwith a casein abatement. has also metbrotherpleas My

have been32 matterBooks, b,39 E. 3. that this shouldwhich shows
* *' theof onin We are thereforepleaded opinion,abatement.

LordofBooks, well as on thatof the in asauthority case the Year
covertureComyns,Ch. B. that thething,and on the reason of the

should have been in abatement.”pleaded
inthereto,I citedñnd a and a demurrerfor such aprecedent plea,

v. the court220,Howard Modern Entries whichuponTaylor, Lilly’s
advise,to is not indicated.wishing the result

in thethat interest whateverCliitty a has nosays when feme-covert
ato madeof and not besubject-matter action, oughtthe consequently

and she or the defendanthusband,sues either with without herparty,
“;will obtain a in but wherebar,nonsuit on a of her covertureplea
coverture, inwas herinterested, duringthe before orlegallyfeme
with the hus­subject-matter action,the and joinof the might properly

band, abatement,inbut sues can bealone, only pleadedher coverture
issue, inpleadedand cannot orbe in under thegiven generalevidence

; ;—­1 Pl. 449least,bar at this in for torts.” Chittyrule obtains actions
Pl. the in abatementand see the in 3 whereChitty 899, pleaprecedent

distinction,of is withoutfor coverture applied,the plaintiff apparently
incontract; no such distinctionto actions of tort and I observeand

fornor I discover reason theanythe other books or canprecedents,
; Lit.;on Pl. 132distinction. See Prac. 635 1 Saunders 5­ Co.Tidd’s

“ ab. Mr. Pl. & Ev. that wherever6) says(1Saunders feme-covert
tofor a cause which would survivesues without her of actionhusband

in abate­her on her her bedeath, mayhusband’s coverture pleaded
;ment and it be to.”objectedcannot otherwise

ofIn M. & W. 97, held,Bendix v. 12 it was that covertureWakeman,
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the plaintiff is not a in bar, but in action isplea uponwhere theabatement,
a deed made between the and in Morgandefendant the And.plaintiff.
v. 6Painter, Term 265, where took theplaintiff suingthe husband after
out of writ,the declaration,and itbefore was held that the defendant
could not give her issue,in butcoverture evidence under generalthe
must plead it in abatement if would it.lie take ofadvantage

But, by various state, ofin this a conditionstatutory provisions
iscoverture no to of aimpediment bythe maintenance suits or against

married woman; and, which a marriedmanysince there are cases in
woman may alone,contract and as if in abate-unmarried,sue a plea
ment which alleges anycoverture falls far short ofsimply, affording
reason why the suit should abate.

At the common law, if not our concerningunder statutesrecent
married women, the and fatal this -as abeingobvious toobjection plea,
dilatory is,plea, that it does and everynot excludeanticipate suppos­
ablo matter which, if the plea.the would defeatalleged by plaintiff,
An established of mustis, giverule that in abatementpleading pleas
the aplaintiff ; this is,better writ or declaration and meaningthe of

inthat, apleading mistake in in a writ or declara­form, abatement of
tion, the toplea must at the time so asmistake,same correct the
enable the plaintiff to avoid same his newthe inobjection framing
writ or 55;declaration. Co.431; 54,Pl.Stephen Gould secs.Pl.,
Litt. a.303,

If this clearlyrule must be it beto tbe wouldapplied present plea,
insufficient. But Thethe instead of demur.plaintiffs, replying,
demurrer looks givethe mustthrough record,the whole and court

forjudgment it, againstthe who to andparty thereon entitledappears
the 1party Chittywhose was first indefective substance.pleading
Pl. 668.

Now, the demurrer,fact of which doesis admitted bycoverture the
not com-allege any to of hercircumstance relieve the womantending
mon-law and is to bedisability; the of the-sufficiency declaration

in coverture,determined view of the existence of of thethe disability
assame it wholethough were thealleged. throughtherein Looking

record, then, we find intothat hasthe demurrerplaintiff’s imported
her demurrer,declaration the of thebycoverture admittedallegation
while it fails main-to her tosuggest circumstances whichany entitle
tain the action without her husband asjoining plaintiff.

Mr. Ohitty that,down in in the wifelays the rulé whichthose cases
be dis-may joined husband,with must distinctlythe the declaration

close her and in is meritoriousinterest, show what she therespect
action;of to thiscause and there is no intendment effe'et.sayshe

therecord,these and wholerules, then, theApplying considering
must bedefective,declaration must be as and the demurrerregarded

if marriedthe doctrine subsists in this that aoverruled, still state
shemust, in forth whichdeclaration,woman her set the grounds upon

If, mayshehand,is entitled to sue onwithout her husband. the other
maritaloutsue-without such hersetting grounds, ignoring altogether
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state and condition, Iftlie demurrer should be sustained. the decla­
ration would be on demurrergood it, it must be ongooddemurrer to
to this plea.

The question, then, is the ofwhom rests burdenpresented, Upon
allegation, provided of the marriedany allegationmore definite
woman’s tocapacity sue ?alone is required

In s,Jordan v. 48 H. it that a mar­134,N. was heldGumming
ried woman, in statutesholding her own under theproperty right

thisof andstate, notwith to such needsuing respect property,
mention her inhusband her cause of actiondeclaration,her or state

“fromdifferently an unmarried woman. Upon general principles,”
“C.says Bell, J., the who as ais sued a married womanparty by

feme-sole,in a case where must advantageshe has no such takeright,
the defect,of is, of her to her husband as plaintiff,—neglect join—that

in the mode proscribed that we to bo welland understandbylaw;
settled. It must be in additiondone inby citing,plea abatement” —
to some of the authorities Pl. andto, Story 84,hereinbefore referred

“ “Pl.Gould 247. If a mar-then,” he a is suedcontinues, byparty
ried woman, as if sole, coverture,inhe must abatement herplead
otherwise he will be held alone,to admitted to sue andrighthave her
to have waived any account,on that and no can beexception question
afterward made on that v. 21See, also,point.” Boynton Boynton,

H. 246.N.
In v.Wellcome 52 189,N. it was held that a inRiley, H. declaration

assumpsit against a widow, jointwhich the of thealleged promise
defendant with her husband, deceased,then but insuffi-alive since was
cient, and that the must and set forth such factsplaintiff further,go
and circumstances as would her cov-liable,show hernotwithstanding
erture. This court v.there the case of Jordan Cummingsrecognize

“as establishing the for a who is thatrule married woman plaintiff,
where she states no action,cause of the defendant may pleadseparate
her coverture in and must the facts whichabatement, she enablereply
her to sue alone.”

These cases that itseem the idea is still ifto necessary,recognize
the defendant, woman,married the ofsued a coverturebeing by pleads
the plaintiff, her to sue alone shouldthat the enablefacts which be
alleged by the other. The need not inplaintiffone or the theparty
first instance not,set if andfacts; but she does the defendantout those

thepleads demur,she cannot but mustabatement,in bycoverture
replication to ;which enable her sue alonedisclose circumstancesthe
that is, the of to rests her.the sueallegation capacity uponburden of
See Hier v. 51 N. Y. 186.Staples,

There for this rule.seem The instances into be reasonsvery good
which a her husbandjoiningmarried sue without havemaywoman

that itbecome our wouldlegislation,so numerous under recent be
toinby abatement,extremely defendant, pleaonerous for the anticipate

and facts which a suit could.exclude state of beevery uponsupposable
“madeSuch a certain to aplea,maintained of statutes.force theby
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denial, thosein a alleverycertain intent would ofparticular,” require
164thfor the maintenance in theof suitscapacities separate provided
legis-Statutes, not toof the General allude to more recentchapter any

ofkindslation. It would seem that of variousveryclear themany
incases which a married woman suit traversedmay would not bebring

defendant,a of the that declaredby general allegation uponthe promise
nornot inwas made to held in her right,her ownrespect property by

toIf abefore her it would be formarriage. necessary defendant
than if everymuch more he ofthat, must into the detailsallege go

factsin which a woman thesue,case married can and state allpossible
cases,isthat the case not one of list ofshowing any a long possible

forbehis burden be much heavier than burden wouldmight the same
action,theShe,her. on which she based herknowing peculiar ground

it.easily allegecould
be-the time is near at hand theDoubtless when distinctionsvery

women,women and men, swepttween married unmarried or will be
lia-in andto such an extent allaway that, respects of personal rights
andoffice,the of andperhaps, rightbilities voting holding(except,
theand asnaval bemilitary service), willthey regardedperforming

inci-;of husbands in all itsand,their of andequals respects property
toand will haverights liabilities, theydent the same unlimited power

andcontracts for the of same authoritymake theacquisition property,
to maintain under legal pro-their such contractsrights bycapacity

contracts,same toand the such enforcea-ceedings, obligation perform
fairSuch will soon if now thelaw,at law. be the such is not evenble

; ofof our andconstruction statutes when this inevitable condition
shall and the thefully recognized, rightbe situationthings accepted,

to excep-a woman sue will be the and not angeneralof. married rule
no; willtion and the burden of inconsequently pleadingallegation
ofthe woman,on married and confusionbe thelonger imposed present
offrom of newlaw, the to conditionsresultingthe old nilesapplication

of under commonof the rules thethings application pleading—the
a lawlaw. to commoxx modified statutes —will be avoided.greatly by

■. law,rule of to wasThe the common which womangeneral according
if all thedegraded axxd, manned,inferior and underbeing, l’estingan

slave,of a is in ofdisabilities not the rule the modern jurisprudence
maxim,and the old that a manned woman has noNew Hampshii’O;

from the to whom she sustains thehusbaud,existencelegal separate
ismerely,a slave is no as norlonger authority,of recogxxizedrelation

with veneration. Our hasmemory regarded legislatioxxits exploded
it; while, inof the humane and move-the theory practice, intelligent

forsocietyof modern have new and numerous avenuesopenedments
advancement, and numerous heretofore deemedoccupationswoman’s

sex,to her condition and in mayshe herselfacquitwhichrepugnant
honor and as well asdignity, profit.with

theseStill, with all and therights, adop-privileges, opportunities,
career,women of fromtion manned a distinct andby independent

husbands,of their to bethat will continue for a timeprobably long
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life; and forbusinessandthan rule of commercialrather theexceptional
fromno occasion toto betherefore, departthe there seemspresent,

of Jordan v. Cum­casesthe recentsuggested bythe pleadingrules of
to theas conveniently enough adaptedv.and Wellcomemings Riley,

; since no hardshipand order of things especiallyconstitutionpresent
them to cases like theof present.can in the applicationbe suggested

207, sec-Statutes, chapterstatute —GeneralThe of ourprovisions
cases,in certain14, applytions actions from abatementsaving15—

suit.or thedefendant pendingto the of a femaleonly marriage plaintiff

the must be over-the that demurrerWe ofare, therefore, opinion
ruled.

and,desires, demurrer, byif she withdraw herThe may,plaintiff
hus-her herset out facts which entitle to sue withoutthereplication,

band.

Riddle v. Littlefield & a.

it,the which toBy lease of a or iseverything belongs usedbuilding, with
it, itsreasonablyand is essential to enjoyment, passeswhich as incident

it,aá ato the and of unlessprincipal thing part especiallyreserved.
“ * *A known No. Elmleased to B a certain store as 191 street; Held,”—

lease Bthat the the to thethe terms of useby acquired right of the out-
side walls of the for thebuilding, ofpurpose billsposting and notices
thereon and A could; that not convey this incident atoright third
person.

Assumpsit, A.by John Riddle &against Littlefield Hayes, for the
use and of a certain ofoccupation thepart ofbuilding the plaintiff
called Riddle’s building, situated on Elm and Hanover streets in
Manchester, for a time used andlong by theoccupied defendants

their and theby of therequest by permission Also,plaintiff. for money
had and the defendants forbyreceived the plaintiff’s use, and -for

and to themoney due receivedowing plaintiff, the saidby defendants
for the benefit of the said Plea', theplaintiff. general issue. Action
tried court.by the

The owned the on theplaintiff building corner east of Elm and north
of streets,Hanover and this suit was tobrought recover for thepay use
of a ofof the outside the wallpart southerly front of said building,
on forstreet,Hanover the of bills andpurpose posting notices upon.
The saiddefendants had used of saidoutside forwall said purposes


