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life; and forbusinessandthan rule of commercialrather theexceptional
fromno occasion toto betherefore, departthe there seemspresent,

of Jordan v. Cum­casesthe recentsuggested bythe pleadingrules of
to theas conveniently enough adaptedv.and Wellcomemings Riley,

; since no hardshipand order of things especiallyconstitutionpresent
them to cases like theof present.can in the applicationbe suggested

207, sec-Statutes, chapterstatute —GeneralThe of ourprovisions
cases,in certain14, applytions actions from abatementsaving15—

suit.or thedefendant pendingto the of a femaleonly marriage plaintiff

the must be over-the that demurrerWe ofare, therefore, opinion
ruled.

and,desires, demurrer, byif she withdraw herThe may,plaintiff
hus-her herset out facts which entitle to sue withoutthereplication,

band.

Riddle v. Littlefield & a.

it,the which toBy lease of a or iseverything belongs usedbuilding, with
it, itsreasonablyand is essential to enjoyment, passeswhich as incident

it,aá ato the and of unlessprincipal thing part especiallyreserved.
“ * *A known No. Elmleased to B a certain store as 191 street; Held,”—

lease Bthat the the to thethe terms of useby acquired right of the out-
side walls of the for thebuilding, ofpurpose billsposting and notices
thereon and A could; that not convey this incident atoright third
person.

Assumpsit, A.by John Riddle &against Littlefield Hayes, for the
use and of a certain ofoccupation thepart ofbuilding the plaintiff
called Riddle’s building, situated on Elm and Hanover streets in
Manchester, for a time used andlong by theoccupied defendants

their and theby of therequest by permission Also,plaintiff. for money
had and the defendants forbyreceived the plaintiff’s use, and -for

and to themoney due receivedowing plaintiff, the saidby defendants
for the benefit of the said Plea', theplaintiff. general issue. Action
tried court.by the

The owned the on theplaintiff building corner east of Elm and north
of streets,Hanover and this suit was tobrought recover for thepay use
of a ofof the outside the wallpart southerly front of said building,
on forstreet,Hanover the of bills andpurpose posting notices upon.
The saiddefendants had used of saidoutside forwall said purposes
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for-about a writ,before the date of the andyear had received for$15
it;fromsuch use those who had hired and it was ifthat, theagreed

plaintiff is entitled to recover in thisanything suit, his shall bedamages
$15. aThe defendants have lease of the ;corner store in said building
this givenlease was by the tooriginally plaintiff andHarrington als.,
dated October 19,1868, which lease was saidassigned by Harrington
and defendants, 19,als. to these October 1869. Said are de-premises

“scribed in asthe lease a certain store at the ofcorner Elm and Han-
Manchester,inover streets said in Riddle’s called,sobuilding, being

now bythe same Thomas andoccupied known as No. 191 ElmDunlap,
street, witli all the andprivileges toappurtenances the same belong-

with a to the to ining,” right lessees anput additional inwindow the
south side of said if theystore shall so andelect, the to con-right

in a fit,struct said store bank vault such as they may see and for that
to connect it with inpurpose piers constructed the cellar under said

store. Said window has vault;never been norput in, said bank but
if said window had inbeen it wouldput have been in a of thispart

the outside of which thespace, used,defendants have and for winch
are to be inthey sought thischarged case. It that saidappeared

Thomas this store as tenant atDunlap occupied will under the plaintiff,
in and1867, yearsfor several and downprevious, so thet.o date of the

to andlease and forHarrington als., a year under that lease to the
when defendants;time the same was assigned to these and it appeared

asthat so long Dunlap theoccupied store the plaintiff thisoccupied
on the ofoutside this andspace wall, let the tosame others to post

bills withouton, from saidobjection and with his knowledgeDunlap,
consent;and but after the defendants came in possession, they have

same andused the letspace same,the to hold the sameclaiming under
of theirbyand virtue lease.

recover,courtThe ruled that the notproforma plaintiff was entitled to
and the excepted. toplaintiff Judgment be rendered for the plaintiff

$15,for or for the asdefendants, the of the court shall be.opinion
Questions of law reserved.

B. P. for the plaintiff.Cilley;

The in thisonly question tocase,' which the attention of the court is
called, it,as we understand is, whether “the outside of the southerly
front wall” of Riddle’s is or is not a ofbuilding premisesthepart

inincluded the lease of the to andplaintiff Harrington underothers,
the defendantswhich justify.

”“The defendants claimed, at the that thistrial, outside use of the
“conveyedwall was virtue ofby the clause in the lease witli the privi-

and toleges theappurtenances same and is,the inferencebelonging;”
that, this, there iswithout no that had topretence they any theright

and we start with thepremises; that this is theirpresumption position
nown

The relation of landlord and tenant is their oragreement, express
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in ques-L. & sec. The leaseTaylor T.,and that 14.implied, only.
“ “ “ land,store,”house,” generalland,” carryingtion is ornot termof

” ““ “ will&c.;but of a in Riddle’s and elsenothingstore building,”
falls under the term madepass what with the utmost proprietyexcept

“of.” 2 nowuse Bl. 19. the sameFurther, beingCom. [store]** andwith theoccupied appurte-Thomasby Dunlap, privileges
nances 19,to the See of Oct. 1868.same leasebelonging.”

This arelimit,is of to which the defendantsmatter anddescription
held, for to of bywere bound take notice thethey precise occupancy

executed, aswas,at the theDunlap occupancytime lease was —which
wall;the its out-finds,case to inside of this south forrestricted the

claimed, rented,side in and letwas then(the bypremises dispute)
bills,the for his own theplaintiff knowledge&c.,use, posting —with—

and 495,of B. 24 H.Co.,consent said JDunlcleev. B. N.Dunlap. W
lessees,507. so under-That the defendants’ the originalassignors,

stood intire limit their theof see thepossession, subsequent permission
“lease to in inan additional window” the ques-put through premises

“tion, and their all andreserved to remove such vaults fixturesright
as store;”inthey said ofmay wiltingerect also their subsequent—see
June 28, “in to of said1869, order the more fullgiven enjoyment”
store, whereby they obtained of the to remove anplaintiff permission
“ toentrance the the to which is from the out-cellar,” only approach”“ofside building,the and which in the frontentrance is southerly
wall in question.

The were, yearscase further finds that for several beforethe premises
the lease thereafter,to and for than aHarrington more year occupied,

andused, claimed,let by the for his own as andnowplaintiff use,
others,andHarrington time,for of and sub-length acquiescingthis

mitting show,to such shows,use the or tends to theirby plaintiff,
lease;at the time of the andunderstanding execution of the we

think that or their nowthey defendants,the areassignees, estopped
from saidclaiming premisesthe under lease.

”“The words and noprivileges carry more than isappurtenances
“necessary to of So,the use the the ofthing granted. by grant any-

athing, whichliberty incident,was convenient shall not asgrantedbe
unless it ofbe Com. cum Pertinentiisnecessity.” GrantDig., (E. 11).
“No as a isthing passes incident to but that whichgrant, necessary
for Marshall, J.,its reasonable and C. inquotedproper enjoyment.”
Bean v. also,N. L. &Coleman, ; see, T., 161,44 H. 544 secs.Taylor—

;162 Newalso, v. 8Batchelder, N. H. 190.Ipswich Factory
We contend ofthe of the the of the outside thisright to useplaintiff

“wall was inside,as that the to incorporeal right,”of defendants the an
“both alike, and orthat a becannotthing incorporeal appendant ap-

purtenant thingto another Com. andDig.,incorporeal.” ¿Vppcndant
noC. The of wall the in inter-Appurtenant, wayuse this by plaintiff

fered or store,on nor wasinfringed the defendants’ use of the it
to the fullnecessary thereof.enjoyment

“ It is not necessary that should reserve anythe grantor expressly
VOL. liii. 32
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theofawhich he with fairright may consistently enjoymentexercise
nothim aregrant. they granted;Such remain with becauserights

com-and befor the reason of them cannotanysame the exercise of
;Coleman, samealreadyof &c. Bean v. citedplained by the grantee,”

81, following.in anddoctrine Washburn on Easements and Servitudes
If wasit be that of of the premisesshall held this use the plaintiff

store, thensaidever to tenant ofanythe use of formerappurtenant
thewe before and at the of the of this leasesay, making plaintiff’stime

“; and, severed,had if a be everinterest been severed thing appendant
D.it &shall never Com. Dig., App. App.,afterwards be appendant.”
isIt will that of theobserved, premisesbe the use the defendantsby

“ store,” ortherewith,not or anyfor a connected pertainingpurpose
foreignthereto, entirelyor kind of but forany trade, purposessolely

suethe toto or the claimtrade, They rightof store.occupancy any
&c., othertheatrical orbills,them for or ofposting public posters,

oftheand to purposeshows which ispublic exhibitions, repugnant
It is inright.their and which no shadow oflease, for can havethey

252.T., 251,no L. '& secs.the contract of Taylorsense the parties.
his grantor,The fromtenant claims a estate than he receivedgreater

Ib., sec. 274.which, common a forfeiture.law-,under the produced
the most rea-That the claim to the is altogetherplaintiff’s premises

sonable, thebe that defendantsinferred from the considei’ationmay
“ which, ifhave an and repair,”made to maintaincovenantexpress

submit, Rid-would,their claim to the is we leavesustained,premises
“ firebyof its destructionbuildingdle’s to be rebuilt them in caseby

L. weT.,or & responsibility,sec. 357—a heavierTaylorotherwise” —
than of intend to assume.imagine, tenants stores

” ““ use of ato theThe of cannot attachquietcovenant enjoyment
onbuildingwall of saidof the outside of frontpart southerlythe

notices upon,”for the of bills andstreet,Hanover postingpurpose
and receivedclaimed,for the has alwayswhich plaintiff occupied,

torent; conveyedwhich interest in he has neverand said building
the ordefendants, expressly by implication.

for theMorrison, Hiland, defendants.Stanley ‡

conveyedI. first of that theis,The the defendantsposition premises
theinside of premisesword “store” includes not theby onlythe

Astory.but also the to floor of secondoutside the theconveyed, up
ofdistortiontheories, noof this case norequiresdecision fine-spun

word. Therea use thecommon-sense, ordinarybut ofterms, plain,
customthatlease,or in and we sayno reservations thisexceptionswere

thebyin what passedwell be consideredusage may determiningand
“ “ asas wellincidentstore.” The of a thegrantword thing passes

Land,Taylor’sthe latter is mentioned.”though onlythe principal,
“ building,”Riddle’sTen., sec. 161. The a store inpremisesand were

thehas italicizedcounsel, in hisand, brief,thealthough plaintiff’s
“ butinside,he in it read or meancannot that makein,” wayword
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ofsimply in, it was asimply locating store, sayingtlie that thatpart
it usual for thatbuilding, being the and word usedordinary purpose.

Thomas did allow wallSuppose the to use the southDunlap plaintiff
outside this store to bills this lease was andupon granted,beforepost
that this store inwas.further the as the same“beingdescribed lease
now of ? wasoccupied by Thomas what it ItDunlap:” sayingsimply

itthat was only block,not a store in Riddle’s but were othersthere(as
in the Ifsame also the one that thenblock) occupied. theDunlap
intention of the had been would have youwhat theparties plaintiff

etc.,think it was, said,would have the same orthey being premises,
termsome the to the same that was thenlimiting enjoymentlessee’s

enjoyed saidby And we are not held thisDunlap. by expression,
“ being the same for is notstore,” etc., limit,it a and we submit the

“case does not find that the in then claimed andwerepremises dispute
rented by consent;the thatbut were let withplaintiff,” they Dunlap’s
and the obtained,fact that conclusivelyconsent was first showsDunlap’s
that not only wall,the said but that hisDunlap claimed claim was

inacquiesced by the otherwise consent would notplaintiff, Dunlap’s
have been obtained. And the well knows that it wasplaintiff necessary

“to obtain his in window,”consent to an additional and to removeput
“ an entrance to the our allcellar,” granting claim,lease covers wo
that suchbeing a of asdestruction the would have made thepremises
lessees liable without his Now if ofthe use thepermission. outside

“walls of the store,”store did not with the word then a lease ofpass
a store situated so and inside,so the lessee nogives rights except —no

toright output thereto,his the door or attach itsign over to hisplace
door,wares in exterior;outside his or wayto the but hisgovern any

lessor would use,have the full to its to a fruit-stand underright place
the lessee’s or an of rivalwindow, to advertisement a traderput upon
the lessee’s very door.

”“II. But if it should be holden that the word store alone does not
the entirepass any therein,walls so as thegive rightsto lessee then

“saywe that such of withbymust virtue the clauserights pass the
and Anprivileges to the sameappurtenances belonging.” appurtenant

incident,being only one asincident,of the word usedspecies by the
cannot An is that whichplaintiff, here.apply belongs toappurtenant

another but itwhich not tothing, belonged immemorially.had New
v. 3 N. 190. It is toH. usedIpswich Factory Batchelder, signify some-

thing to and whichanother asbelonging thing principal, aspasses
incident to the Die.,Bouvier’s Beanprincipal thing. Appurtenances.
v. Coleman,cited a of andby way,refers to throwsright noplaintiff,
light this N.upon more than the citation 3 H. 190question, does.—no ”“And under the we arehead of and thrownprivileges appurtenances
back withupon passthe did to and thequestion, What store ?belong

“If, as the ofclaims, necessity,unless it be noplaintiff nothing more
than is to wething mightthe use of the thennecessary granted,” have
the novel of those walls on both sides covered withsight outer rival
advertisements, the front over with thewindows doorpasted placards,
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a with nobroker,made bulletin of some real estate and ad infinitum,,
redress; for tbe with neitherwares,lessee could inside with hisstay

is toothe Thisoutside, or use of his windows.sign upon awning,
isto But itit can nor law.suppose;absurd neither be common sense

thesaid that defendants claim for pur-the to use theright premises
to its use as a it ? If have theforeign they rightstore. "Whatofposes

fit,sectheyto the have the for whatpremises, theyto use themright
nobeing lease,limitation in as do notthey injurethere their so long
orbuilding, make it the plaintiffthe offensive to the And whenpublic.

to otherwise,“maintain in oruponis called and case of firerepair,”
timewill be then to in thatenough respect.it consider his liability

the trialwe submit that court atrespectfullyAnd the of-theruling
beshould sustained.term

*“ * inthe terms of of a storeByJ. the lease certainFoster,
* * ThomasbyRiddle’s the same nowbeingbuilding, occupied

street,”as No. 191 Elm theand known the lessee acquiredDunlap,
to and of the walls belongingthe use the outside ofoccupationright

tookthat of the tenement which the store. Heto includedportion
tech-the demised and not as a thingas ofparcel premises proper,it

orthereto. of a leasedbuildingThe outside wallnically appurtenant
of thethe lease or as as the insideconveyed, by deed muchpasses

wall.same

are to another asdefined, thing,Things belongingAppurtenances —“
as Bouv. Lawand which incident topass thing.”the principalprincipal,

tois, A with and related or de-Another definition usedthingDie. —“
more andanother and in its naturething agreeingupon worthy,pendent

whereunto it is or 8thingwith the appurtenant.”quality appendant
;*626, *627 andReal Com.Prop. AppurtenantWashb. Dig. Appendant

and,word has a technical“appurtenances” signification,The(A.).
considered, is in of includ-leases for thestrictly employed purposewhen

or servitudes used or the demised premi-easements withany enjoyeding
& Landlord and the is thusSoden’s Tenant 86. When termSmithses.

used, an ain order to constitute there must existappurtenance pro-
andsubject,of relation between the or dominant theprincipalpriety

which is to whetherby consideringor be ascertainedaccessory adjunct,
in nature and as to of union withoutagreeso bequality capablethey
Ibid.incongruity.

ofrefined,distinctions are and in the common mod-These practice
are not much inconveyancing termregarded, appurtenances,ern —the

of in deeds and in Ileases, fact,cases having, presume,vast majoritya
in the minds of whowhatever themeaning contracting parties, ap-no

formula force of andunnecessary bythe the custom examplepend
a time it of alonghas for so to and leasesapplied grants prin-which

inwhatever,to which no inferior easement orthing, servitudecipal
fact, belongs.

in its and havesense,If true technical it sometimesemployed may
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that, omitted,such if willand anmeaning importance, appurtenance
harm­ordinarilyuse formulanot And the of'sucli ispass. superfluous

or­But,and will orless, misunderstanding.seldom lead to confusion
and todinarily, whatever easements legally appertain prop­privileges

itself, addi­anya oferty, conveyance the withoutpass by property
“Land, granttional words. & The ofSmith Soden and Ten. 86-88.

lattera incident as the thething passes thoughthe well as principal,
;is an ex­only and this avoided withoutmentioned effect cannot be

house, andThus,reservation.” a is of apress passesgarden parcel
Land,without the of the Tayloraddition word appurtenances.”

Ten.,and A whatever thesec. 161. of a willgrant includething
had to the en­grantor convey, necessaryto which is reasonablyppwer
of Grant ofthingthe 3 Real *626.joj'ment granted. Washb. Prop.

a it is andhouse, built,the withmessuage the close winchuponpasses
field,“the little of near andlyingor voidgarden, yard, ground,piece

216;­94;to Litt.belonging the Touch. Co.messuage.” Shep. —­see
Gibson v. 8 N. H. of465. is a large sig­termBrockway, Messuage
nification, always *17, noteland­—­2 Wendell’s Blackstoneincluding

; and,4­ in v. & E. to aScholes 4 D. itHargreaves, 46, was applied
andhouse a If a house orfor the sale ofland, including wares.shop

a store it,be in use withwhich to it or isconveyed, everything belongs
and whatever is to un­incident,essential the as anenjoyment, passes
less specially reserved. When is all the means toanything granted,

it,attain and it,all fruits and of and willthe effects are also granted,
“without it is a max­pass inclusive, the words cum forpertinentiis

im, eonceditur, res nonetiam id sineconcediturcuicunque ipsaaliquid quo
*362;esse Gr. ;4 Cruisepotest. Shep.*265­ Broom’s Max.Leg

;Touch. 89­ ; 321,4 Com. v. Saund.Kent. *467­ 1Rickroft,Pomfret
; 492;­323­ v.United Man.States 1 Sum. CochecoseeAppleton, —­and

Woods,305;v. ;Co. H. NewWhittier, 10 N. v. 3 H. 503­Kittredge N.
;Batchelder,v. 3 N.Hees,N. H. 190 v. 35Ipswich WinchesterFactory

43;H. v. Railroad,Dunklee N.Wilton 24 H. 489.­
usuallyCertain words andlease, farm, land,in a asemployed house,

like, ;the necessary,if a wide and where suchhave, very meaning
andgeneral usuallyterms are all com-.comprehensive employed, things

within the will the circum-prehended thereof unlessmeaning pass,
show,stances of the verycase that the of theclearly, intention parties

1was otherwise. Pars. Con. 499.

Now, it will orhardly contended the wall of a storethat outsidebq
is forhouse not essential the and of thereasonable proper enjoyment

ofinterior the The of ofbuilding. outer side the wall is one sidebut
the same wall that has an ;inner the wall re-side and the removal of
moves both sides.

then, orIf, a granteelessee have wall hethe whichmay pays
for, it would seem that he should notit, onlybe entitled to the use of
for to but alsothe of thepurposes indispensable occupation building,

anyfor of service or lawfulpurpose not inconsistent theprofit with
and reasonable of theenjoyment property.



510 RIDDLE v. LITTLEFIELD. [Hillsborough,

If lie uses tlie tenement for store,a enti-lie would beordinarily
tled to affix liis also,wall;to thesigns outer an if sucliawning, ap-

shouldpendage be deemed sus-ornecessary mayconvenient. He
his warespend ;the ifupon building, therebyis incommodednobody

and he covermay the outer walls with his mer-advertisements of the
chandise which he for sale if thekeeps within, he does not injure

norbuilding, obstruct the andpublic nor offendpassage, the public eye
taste by unseemly exhibitions, or And iflaws.theotherwise.violate
he thusmay encumber and cover store,the walls of his clearlyexterior
his lessor cannot do the same at thething occupationsame time. The
by both to lease,the for Ifparties isincongruous purposes, impossible.
the are leased forpremises store,a for can-clothing the lessorexample,
not use for a bulletin-board the reasona-whichspace maythe lessee
bly, properly, conveniently, and withprofitably ready-madetheoccupy
garments which he there forsuspends exhibition and sale.

Who, then, shall the ?occupy buildingexterior walls of the demised
The landlord, who for a sufficient with theconsideration has parted

andpossession use of the vice it is boundedproperty, ad (ifusque ftlum
a ?by or the whostreet) tenant, cannot ashave the full and complete

well as reasonable beneficial for which heenjoyment of the property
rent, without thepays to his ad-opportunity his wares anddisplay

vertisements the external wallsupon of ?the building
The lessee who hisaffixes signs and wall,advertisements the orupon

wares,histhereupon does so in andsuspends custom,order to attract
thereby increase the profit derived from the use of the demised premi-
ses. The outer iswall therefore to him a source of legitimate profit.
And, as the lessor does not the uses to which theordinarily prescribe
interior of the shallstore be not of-only the use beprovideddevoted—
fensive, orimproper, illegal not,he than with themay otherwise—so
same proviso, the uses toprescribe which the outer devotedmaywalls be

Ifby his lessee. the lessee deems it more toadvantageous employ
the walls for advertising others,the orgoods receivingthe business of

therefor, than to advertise or thepayment his ownexpose goods upon
wall, it business,is none of the landlord’s andunless he has restricted
forbidden such use of the or inpremises, inserted his lease a covenant

ofagainst the them.sub-letting
It would if abe singular landlord, who had leased a for thebuilding

of trade,purposes might the outer walls of the sameoccupy building
for thedisplaying ;advertisements of a rival thistrader but result might
very iffollow, theprobably lessee not of the ex-might the usecoptrol
terior walls.

It from the lease, terms,case thatappears the its theby granted
toright the lessee to a of which the lessoroccupy portion very spacethe

now claims the to control,right by a window there —a useputting quite
with the lessor’s claimincompatible to exclude defendant entirelythe

from its It also, that a theoccupation. appears, tenantprior permitted
;lessor to wallthe outer foroccupy withoutposting placards, objection

but Mr.the fact that did not hischoose to avail himself of allDunlap
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theaffect pres-canwhichis a circumstancenotadvantages,orrights
thatknowledgebyconcludedbelesseecan theNor presentent lessee.
hislandlord ofthebyinfringementin aneitherMr. acquiescedDunlap

the premiseshavemay occupiedhefact thatnor thelessee,as arights
now beforethe questionaffectconsiderationsanddifferent termsupon

ordinaryandtheir-usualwiththe premisesus. defendant hiredThe
; to makeand he is entitledreservationorlimitationwithoutincidents,

theywhichforwith the purposesconsistentas,of beingsuch use them
to the lessorinjuriousneithertime beat samedemised,were shall the

tonor offensive the public.
case,of thewith the provisionsand in accordanceviews,With these

theJudgmentthere must be for defendants.

Egan.v.Curtis

“ counsel,is admissibleofbyneither made agreementThe entry party,”
settlement, in aofissue, theevidence, on questionunder the general

the same cause.suit forsubsequent

on account annexed.Egan,JohnAssumpsit, James Curtis againstby
a newissue, limitations. Replication,ofthe and statutePlea, general

aformotion defendantfor the and of theYerdict plaintiff;promise.
trial.new

suit,to this or as tendingto as a barThe defendant offered prove,
foraction, that another suit theof the cause ofto show a settlement
againstthishad commenced by plaintiff’same cause of action been

terms, was entereddefendant, which, continued a fewthis after being
”“ counsel,of before the commencementby agreementneither party

ruled, that this evidence was notforma,courtof this suit. The pro
issue; and the defendant excepted.under the generaladmissible

material, that heto should becomeThe offered itprove,plaintiff’
suit,inin of the the formerreceived accountanything paymentnever

the but when the casewas no betweenaccounting parties,that there
and, undertrial could not be present,in for the plaintiffwas order

“circumstances, entry N. P.”his consented to thethese counsel
Reserved.

N. forBell,S. the defendant.

that a suit had beendefendant,offered the formerbyThe evidence
case, else,in this and nothingfor the identical account suedbrought

suit,of the wasas to the dispositionand the subsequent agreement
by authorityThe hasattorneyto be considered the jury.competent

ashis and his be considered ofclient, agreement may partto bind


