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dis-werecosts; claimsof the and bothclaim for debt andplaintiff’s
if both partiescancelled,and or mutualcharged by application,paid

admissible.so wasunderstood it. bothbyThe evidence offered parties
New trial granted.

& a.Greenville v. Mason

in-audits territoryWhere a ofis divided parttown theby legislature,
or per-realhabitants thetown, property,a none ofcreated newbeing

assona], exceptof the corporation,the to newtownoriginal belongs
in the ofexpressly provided act separation.

$10,0001856,In the sum ofthe Boyntontown of M. received from John
as a conditionschools,fund on the expressfor the itsofsupport public
that, and applieddividedunless the be foreverincome thereof should

fifteenandof fivebetween the agesto the number of scholarsaccording
repaidtown,in bethe the fund shouldseveral or inschools districts

townto thedonor, administrators,the In 1872executors,his or assigns.
territoryof G. of thewas act of the out ofby partcreated legislature

andand realM.,of that allinhabitants and it was provided property,
townto thepersonal, originaland all school and other funds belonging

M.,of M. to thirteen toshould in the of seven tobe divided proportion
Held, a division or distri-G. that had to directthe no powerlegislature

that,and;donorthat ordered thebybution of the fund different from
intherefore, the fund controversyfor the division ofno legal provision

theunaffectedmade, byof the of M. therein werethe townbeing rights
act, of the fundanyand the of G. not entitled to portionnew town was

^ or income.

of Greenvilleby againstThis is a bill in the townequity, brought
“ ofthe town of and individuals described as Trustees theMason five

that, inMason,”fund in and theBoynton allegesschool said town of
1856, John ofBoynton, Temple-said of received ofyear town Mason

inthousand dollars or secu-Massachusetts, money,the sum of tenton,
conditions, viz.,the followingrities for the of money, uponpayment

interest, and should foreverThat the same should be forever uponkept
and that the interestfund,be known as common schoolBoyntonthe

said town ofor be byincome thereof should annually'forever applied,
inMason, town,in said pro-to of district or schoolsthe support public

in districts or schools betweento the number of scholars suchportion
; said town should failand and wheneverthe of five fifteenages years

in additionso of said money annuallyto interest or incometheapply
town, forto to law saidby bythe sum shall be be raisedrequiredthat
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the ofsupport schools,district or the saidpublic town should repay
the same sum of ten thousand dollars to the said John hisBoynton, ex-

administrators,ecutors, or June,and onassigns; twenty-sixththe ofday
1857,A. D. the oflegislature the state of New anHampshire passed

act authorizing the said town toof Mason elect five trustees of the
Boynton fund,common school and to said trustees the entiregiving
control and management fund,of said and them to invest therequiring

insame a manner,safe and and toprudent to treas-pay annually the
urer of said town of Mason, in the month of ofJanuary, the income

fund,said and to make a of state of fund in-the the and thereport
come of the same at ;each annual of said town that saidmeeting
Amos Scripture, Charles B. Wilson, and JonathanScripture, Joseph
Russell, are, at the time of bill, ;this fundfiling the trustees of said
that in June, A. D. 1872, the of ofthe statelegislature New Hamp-
shire anpassed act townthe of Greenville from a ofconstituting part
the ofterritory Mason,the town of and all anddividing real personal
property, debts, claims,allincluding and kinddemands of thenevery
owned andby due to Mason,the said town of all school and other
funds tobelonging said andtown, fund,ofthe theproportion literary
which until a new ofapportionment state taxes shall be topayable
said towns, between townssaid in of sixthe dollars andproportion
fifty cents to said' town of Greenville, and three dollars and fifty
cents to sáid town of Mason; that said town of is byGreenville law
entitled to receive such a Boyntonthe income of saidproportion of
common school fund as the number of scholars between the ofages
five and fifteen inyears said town of Greenville bears to the whole
number of scholars between the of and inages five fifteen bothyears

towns;said that the number of of.scholars between the five andages
fifteen years in hundred,said Greenville is three and the ofnumber
scholai’s between the of and inages yearsfive fifteen said Mason is

hundred;one that the October,on the first of A. D.plaintiff, day
1872, Mason,at'said to torequested the defendants the said townpay
of Greenville the amount to which said town of isthe Greenville en-
titled as ;aforesaid that the said anddefendants then there refused to

thepay same, and and and denythen there denied still the ofright
said town of Greenville-to ofanyreceive the income of saidpart
fund, and that the schools and in saidscholars town of Greenville are
entitled to any therefrom,benefit and andhave claimed do now claim
that the income of said fund is to be for the benefit ofapplied solely
schools and scholars in said town of Mason.

Wherefore the that it be ordered andplaintiff may decreedprays
that the said trustees shall to the authorities of the town ofpay proper
Greenville such a of the income of saidproportion Boynton common
school fund as the innumber of scholars said town of Greenville be-
tween the ofages five and fifteen bears to the whole ofyears number
scholars between the of five and fifteen in bothages years said towns

Greenville,andof Mason and for such other asrelief bemay just.‘ All the material ;of the bill were admitted answerallegations theby
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and the thewhether, shown,facts thequestions are,transferred upon
town of ofGreenville is to theany principalentitled receive portion
of said ifthereof,school of or income andfund, so,or the interest
how much of both or either.

forWadleigh Wallace, the plaintiff.

Y.6r. forJunior, the defendants.Sawyer <j>Sawyer,

Ladd, 1872,J. The latter of 2 of consti-section the act ofportion
partthe town oftuting territoryGreenville from a of the of the town

“of is ifMason, which not recited in the that said townsbill, provides
cannot theupon division of such the com-agree any countyproperty,
missioners for the of for timecounty the theHillsborough, being, upon

town,ofrequest either ofmay same,make division the or theassign
same or any towns, maythereof to either of said and orderpart the
town to which such be to over such sumsproperty may assigned pay
of to in ismoney the other town as their opinion equitable, according
to the and fixmay the time offoregoing proportion, payment.”

think,This that,makes it so far assufficiently we theplain, regards
division of owned the town of Mason at theproperty by time the new
town of constituted,Greenville was nothis court has jurisdiction,
exclusive injurisdiction that matter conferred thebeing expressly by
act theupon county commissioner’s.

Does the bill maywhich wepresent any question finally decide ?
if it hadUndoubtedly, been the trustees of fundbrought by the asking

the direction of the court as to its wedisposition, might give construc-
received,tion to the itconditions which was andupon whether,ascertain

if it act,were to the of the those conditionsaccording provisionsdivided
would be broken so as to the inrevest the donor or hisproperty rep-
resentatives. isThe bill the new townbrought by the oldagainst

fund,town and the of totrustees the a division.compel Whether a
division can lawfully be made under the act is acertainly forquestion

court,the and that is as raised as itquestion clearly though were for
the court instead of the commissioners to make finalcounty the order
of division in case it should be held that such a division can lawfully

therefore,be made. noWe, have doubt but the construction of the
trust is on bill,before us this and accordinglyhave considered the
questions thereon.arising

The act for the division of allprovides toproperty belonging the
is,intown of Mason aoriginal certain definite that in theproportion,

of seven to Mason toproportion to thirteen Greenville. Treating this
fund as to Mason within the of theproperty belonging meaning act,

first is,the whether it could be so divided without aquestion forfeiture,
received;to on itaccording the condition which was and we think it

was,not. interest orcould The condition that the shouldincome
annually forever be said of Mason to theby town ofapplied support
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district or inschools said town inpublic to the number ofproportion
inscholars such districts or schools between the of five and fifteenages

The act and anyears. different basis ofprovides requires entirely
division, nohaving relation whatever to the number of Toscholars.
divide fund inincome, itself,the or the the fixed of sevenproportion

think,to would athirteen, be, we manifest from the intentiondeparture
donor,of andthe a breach of the condition in a for-plain resulting
of fundfeiture the itself.

next is,The Has thequestion constitutional to dolegislature power
this ?—and this think,we mustquestion, be answered in the negative.
It not only him,defeats the intention of donorthe to orby restoring
his his will, what hadrepresentatives, against he devoted to education

but,in a concerned,so far asway, objectthe of his isparticular bounty
it has the effect ofpractical an utter annihilation of the fundworking
itself. Such a result certainly was not intended andtheby legislature,
cannot be desired the town.by plaintiff

held,It be withoutmight, any this fundperhaps, great stretch, that
not act;does come within terms ofthe the but whether that be so or

not, we are satisfied the act cannot be given the effect of amaking
fund, orof the thedisposition arising it,income from so atplainly

variance with the condition which it wasupon thusreceived, working
forfeiture,a ofbecause the natural ofright andpossessing protecting

alltoproperty guaranteed the second of our ownpersons by article
laill of and ofalso because inrights, the the consti-provision federal
tution which forbids state fromlegislatures laws whichpassing impair
the of contracts.obligation

It follows that as to this fund no is formade itprovision dividing
between the two towns.

But it is said the inby plaintiff, that it is aargument, fundamental
of the law of charitable uses andprinciple trusts that the intention of

the donor ifshall be carried out that it ispossible; evident the donor
here meant to bestow his bounty all the schools within the ter­upon

ofritory the town of Mason as inconstituted and it1856, therefore,
is the hasargued, court to decree topower the schools of Greenville

be;their of theequitable fund, whatever that but thisproportion may
loses of theargument sight inestablished this state as wellprinciple

as in jurisdictions, that,other when a town divided,is either cre­by
a orating new by and of itscorporation separating annexing part

and inhabitants toterritory town,another it still retains all its prop­
real anderty, the title theretopersonal, unaffected thebeing by change,

aunless different is inprovision made the act theauthorizing separa­
tion. Union v. cited;2 N. H.Candia, 20, and casesBaptist Society

Bowler,v. N.52 H. and225,South casesHampton cited. The provisions
this act,of with to the division ofrespect the fund in controversy,

in ourbeing invalid, fundjudgment provided the withincomes the
act,terms of it is the as.the same there no onthough were provision

the at all. The interest insubject equitable the fund and torightthe
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in thein firsttlie income were theremain, therefore, place,where they
the incomein overtown of and the trustee's wereMason, right paying

whichto of 1857 underthe treasurer of to the actMason, according
Bill dismissed.were elected.they

Raymond.& a.Porter v.

andContracts, PrecedentConstruction ConditionsAmendment, of
Subsequent.

ina beneficial interestWhen the nominal is an havingpromisee agent,
in thecontract,the a subject-of the orperformance special property

areof action inmatter of the the interest and rightlegalagreement,
him.

So, trustee,hecharacterwhere a is made to one the ofpromise sustaining
and the the to an action uponnot cestue trust is bringque proper person
it.

conditions,a andis made several distinct separateWhere subscription upon
can bethese must all be the subscriptionconditions beforeperformed

collected.

Assumpsit, and O.by Tilden, HenryH. W.Porter, GeorgeRoyal
W. The declarationoriginalSolomonCoolidge against Raymond.

tocounts, and a count for interest.money Subjectcontained theonly
byto amend the fol-addingthe wereexception, plaintiffs permitted

count:lowing
Keene, to onAlso, heretofore, wit,said atdefendant,for that said

in that the said1871,80th A. D. considerationday January,the of
defendant,of said hadand therequestat the instancespecialplaintiffs,

two of theshares,him subscribe for parthen and there topermitted
of aeach, of tho stock certainhundred dollars capitalvalue of one

under the lawsgeneralto be formedvoluntary corporation, proposed
a orbuildingorstate, managingof this for the ofpurpose holding

ofland the Cheshirenortherlytract of lyinga certainbuildings, upon
DanielRailroad, Keene, Fairbanks, Buss,to Madisonin said belonging

the saidby plain-to bo erectedAdams, and John Humphrey,Horace
and furnishedpurposes,for and mechanicalmanufacturingsuitabletiffs,

with andshafting, gearingfor steam mainwith tho power,appliances
thousand dollarsfiftythe sum oftherefor, wheneverbelting appropriate

the said plain-then and theretherefor, promisedsubscribedshould be
ofeach saidhundred dollars uponsum of onetiffs to to them thepay
shouldsaidin as plaintiffstimes and suchshares, portionsat such

to onthereafterwards, wit,order; that,averand the said plaintiffs


