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Smith v. Lucas.

action,the trial anUpon of it a material whether the sonbecame question
of the defendant, father,as for his with the thatagent agreed plaintiff
a trade a of be rescinded.concerning yoke oxen should The plaintiff
called the of witness,son the adefendant as who testified that he went

“to see for father;the'plaintiff my whatever I said was what fathermy
told me.” He then testified as to what said and Thewas done. plaintiff
was then thepermitted, subject to defendant’s to inexception, testify,

of son,contradiction the defendant’s as to what was said and done on
the allowed,occasion referred to. He was also to tosubject exception,
offerevidence that the defendant’sson had thestated facts inpreviously
a different manner. There was no collusion between the andplaintiff

son,the defendant’s who was hostile to the and to theplaintiff friendly
Held,defendant. that inthere no error the anyrvas admission of part

of this evidence.

Assumpsit, E. Smithby Irving William Lucas,against originally
before a ofcommenced thejustice and to thispeace, brought court on

The claimed to recoverappeal. plaintiff five dollars, which he alleged
that the defendant to inagreed considerationpay, of the plaintiff’s

yoketo take back aagreeing of oxen which he had sold to the defend-
ant. It was admitted that the had soldplaintiff the oxen to the de-
fendant for and the toright use them for five and thatdays,$150 the

was subsequentlytrade rescinded, and the oxen returned to tlie plain-
tiff. The plaintiff testified that, after the toshortly sale the defend-

son,ant, the defendant’s Frank, came to him.see The defendant ob-
that Frank’sjecting him,statements notwere evidence against the

examination,counsel suspended theplaintiff’s andplaintiff’s called
Lucas,Frank a ofboy fifteen ofyears testified,Frank inage. sub-

“stance, as follows: I went to Smithover tell that the oxen were not
them,mywhat father ;or not what saidthought were to andthey be

wantedthat father Smith to take them I went for myback. father.
IWhatever said was what toldmy father me. Smith said he would

them back fortake five dollars. I returned home and told father.
Smith,Father told me to take the cattle back to and me halfgave a

to givedollar Smith for halfone work ofday’s the oxen. Father said
he would rather fiftylose dollars than give Smith five dollars. I drove
the to Smith’s,oxen and told Smith choice,that he could have his —to

dollar,the oxen and the oxen,take half or the work themkeep five
and return them.days, Smith took the half dollar and the oxen.”

to the was thenSubject exception, plaintiff under apermitted, pro
toruling, testify,in substance, as follows: “Frank said his fatherforma

back;me to take thewanted oxen that lie couldn’t get moneythe to
Iuntil March. tooffered take them back if hispay father would pay

andme five for the ofwork the oxen. Frankdollars, pay off,went
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came back ;with the said had that his fatheroxen, he told his father
;would mepay the five dollars the next saw me that his fathertime he

said he would merather me than the oxen. He thenpay keep paid
half a dollar for the work.” to the was after-Subject exception, plaintiff
wards allowed to show that, oxen,some time after the return of the
the plaintiff asked Frank if did not his father said hehe thatsay
would pay ;the five dollars and that Frank that his father sentreplied,
word tliat settle;the didn’tfirst time he saw Smith he would that he
tell Smith dollars,that his but that toldfather would the five hepay
him that his father would collu-call and settle with him. There was no
sion between Lucas;the and Frank Frankcontrary,on theplaintiff'
was hostile to the and to the defendant. The de-plaintiff, friendly
fendant denied Frank to five dollars.authorizing Smith Ver-promise
dict for plaintiff. Motion to set aside verdict. Case reserved.

Burns Heywood, for the defendant.

The plaintiff, the inknowing witness,situation which the Frank
Lucas, stood to the defendant inevidence detailed theplaintiff’s(the
case shows him witness,called as a and it nothis), was to himsurprise
that Frank did not testify be;as he claimed the facts to(the plaintiff)
and to allow the to witness,contradict this which he hadplaintiff
called to stand,the would be in direct conflict with the well established
rule of the common 531;v. 102 Mass.Abington, 530,Ryersonlaw—
and by this heproceeding his(the before the versionplaintiff) gets jury
of what occurred between himself and thatFrank, without theproving
defendant should be bound by what Frank do themight with plaintiff
in the ;defendant’s name and not,the could as directplaintiff evidence,
testify to the same himself,matter and his evidence was therefore sus-
pended when Frank was called, because the could not onplaintiff go
with his direct evidence that It seems to us thatupon 'thepoint.
plaintiff here makes substantive thatevidence of evidence which the
plaintiff can only use to contradict hadFrank,the witness he been
called by the defendant as a witness. This case has no resemblance
to that of 105,Surlburt v. H.Bellows, 50 N. where the evidence given
by the witness, when called by the was distinctplaintiff, entirely
from that given when he was afterwards the defendantquestioned by
Fellows, and whichupon the was allowed to contradict theplaintiff
witness. In the case at bar, the is allowed to thetryplaintiff experi-
ment of calling the witness, and, he does not tobecause testify satisfy
him, to contradict the evidence when witness was called to thegiven
stand and questioned by the plaintiff’s counsel.

Ray Brew for the plaintiff.

Frank Lucas testified that he father, defendant,went for his the to
“see the andplaintiff, to ;have him take back the oxen and whatever

I said was what my father told of thatis,me.” The whichmeaning
vol. liii. 36
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him, inwithbargain regardand made such ato the plaintiffhe went
to make. Theauthorized himoxen,the as his fatherto backtaking

The wit­what that was.was as to bargainbefore the juryquestion
back, on thethat the took themness, Frank testifiedLucas, plaintiff

them,used andto for what the defendantof centsfifty paypayment
sum for which thedollars,no to five thethere was promise paythat

made an offer toThe testified that hebrought. plaintiffsuit was
andback for five dollars theFrank, witness, payto take the oxenthe

off, and and said that hiswork; and that Frank went came backthefor
defendant, ratherdollars, paywould the five and wouldfather, the pay

anydo not see that there can be objec­than the oxen. Wethat keep
on this testi­was a for thequestion jury,this Ittestimony.tion to

that his fatherFrank, witness,the did sayfind as to whattomony,,
;one; as as anyand as to the could welltestifydo this plaintiffwould

thatdirect of Franktestimonyhe did we have thesaywhateverand
Gibson,v. 2 Camp.his father to Alexanderby say.was authorizedhe

Itv. 4 B. & Ad. 198.; Co.,Briedlander London AssuranceP. 556­N.
bein there cancase,to us that the the whichonly question uponseems

theFrank,is admitted to contradicttestimony tendingthedoubt,any
him theout of court. Thehiswitness, by sayings plaintiff put upon

and, was his as to what thesay, by testimonyas westand, surprised
himwas to the standwas. The plaintiff compelled put uponbargain

authorized his father to to the fiveby paythat he was agreeshowto
con­that he was authorized to make whateverHe testifieddollars.

that did not for his father tomake,did but he agree payhetract
in The was then allowed tocontroversy. provemoney plaintiffthe

made admissions nothad, back,after the oxen were takenFrankthat
of his on the stand. We contendtestimonywith this partconsistent

Ev.,1 sec.warranted the authorities. Greenl.bywas fullythisthat
Coos,inet v. JulyPhil. Ev. 448 Jameson re-cited; Blodgett,2 seq.;444
50 N. H.case, Bellows,not see the Hurlburt v.andT., reported;1869.

105.

toJ. It to case show whatFoster, was material thevery plaintiffs
if kind declared on wassaid, because, contract of theanyLucasFrank

it made on thedefendant,and wasbetween the theplaintiffmade
It was aFrank,his son as for his father.agentbypartdefendant’s

disinterested wit-which there was no othercontract, concerningverbal
infer,asconversation, exceptat this webeingno presentness, person

in thewas all embodiedand Frank Lucas. The contractthe plaintiff'
relate,on tothem, which the wasplaintiff' goingbetweenconversation

not evi-that Frank’s statements weredefendant objectedthewhen
must havetaken, andhim. The was wellobjectionagainstdence

theif had notby recognizedthe court the plaintiffsustainedbeen
it; Frank wereto because the statements ofit, and submittedofforce

oftheimmaterial, agentunless it were shown that Frank wasquite
thebyonand authorized to make the relieddefendant, promisethe

plaintiff.
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The fact of witness,conld be as aonly by calling,provedagency
Frank, or his it not thatfather, least, anydoes otherappear person—at
had of It andknowledge was, therefore,the fact. as welllegal,proper
as to the that lie shouldindispensable case, offer the testi-plaintiff’s

stand,of Frank. inmony the Frank sub-Being placed admitted,upon
stance and effect, that he went to the as the oflegal theagentplaintiff

anddefendant, that was whatwhatever he then said his thefather, de-
told himfendant, to say. The havemight the exam-plaintiff suspended

ination of Frank at this and then have testified himself topoint, the
;declarations of Frank further,but he had to andright gothe prove

the contract by the of Frank. If thetestimony told the truth inplaintiff
hisgiving conversation,accountsubsequent of the he had the right to

that Franksuppose would Buttell the same Frank astory. gave very
different version of matter, case,the and one fatal to the ifplaintiff’s
credited by the and if truthfuljury; himself,the mustplaintiff', have
been greatly the of Frank’sby charactersurprised testimony.

There was no collusion between Frank and the andplaintiff, the
plaintiff understood the that Frank was the sonsituation, of the de-
fendant; but, if he was conscious that truththe was as he himself
maintained, he might reasonably Frank,the ofrely upon testimony in
aid and confirmation of his own. But the was notplaintiff obliged to
rely solely Frank,theupon of nor wastestimony he fromprecluded

his ownoffering or itany other thattestimony might have been in his
topower produce, his tosimply because hisattempt caseprove by the

son of his wasadversary a miserable failure.
It is not uncommon that a aoffers witness whoparty does not help

him, and it would ifbe he were to bestrange concluded by the results
of a fair and hazardousproper though Weexperiment. are entirely

tounable perceive any grounds which the defendant’s firstupon excep-
tion can be sustained.

In Alexander v. 2 N. P.Gibson, 555, a witnessCamp. was called by
the toplaintiff horse,thatprove the which was the ofsubject the con­

hadtroversy, been sold to the by the defendant’splaintiff servant, who
warranted the horse to be sound. Afterwards, the plaintiff voluntarily
called the servant whohimself, swore directpositively, upon examina­

thattion, he was forbidden his master toexpressly by warrant the
andlioi’se, that he had not given any Thewarranty. plaintiff’s coun­

sel, nevertheless, called another witness to that at theprove time of
“sale the servant declared that was soundthe horse all over.” It was

thatobjected the was not now at toplaintiff liberty contradict his own
Ellenboroughwitness. But Lord Ifsaid, witness is oncalled,a.—“

the ofpart the who swears what isplaintiff, false, itpalpably would
be extremely should,hard if the case for thatplaintiff’s reason, be
sacrificed. But I know of no rule of law which the truthby is, on

* *such an occasion, to shut tobe and is beout, justice perverted.
If a witness is called, givesand against him,evidence the party calling
I think he may be contradicted other witnesses on theby same side.”

The plaintiff’s in contradiction of Frank’stestimony statements was
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offor ato be offered tlie ofnot, sure, purpose general impeachment
Itwitness, whom he still to the fact ofprove agency.the réliedupon

one oftowas evidence of thatcompetent, independent question, prove
en,such,in in it asmain facts issue the case. As we must regardthe

But thisthat, bythe weobjection, is,tirely unexceptionable. suppose,
unworthytothe that witness beimpeachment, party representsspecial

to agen-whom he relies the fact ofupon proveof credit independent
follow,It does not that thenecessarily, plain-thecy. jury, believing

discredit inmust therefore the of Franktiff, testimony every particu-
had asand conclude that he no to statementlar, authority anymake

soof his father. The a is notfact,materialagent thoughthe agency,
didas the whatquestion say.the agentimportant

“that asaid, cited,is Lord in theindeed, by Ellenborough,It case
.makes foris not to set so much of a astestimonywitness’supparty
tendency.”and to or such as is of ahim, disprove contraryreject part

literally ap-if itrule, however, correct,be cannot be andstrictlyThis
a testi-to case like the where the of the witness’spresent, partplied

son’swhich is uncontradicted the theby namely,mony, plaintiff,
intro-merelyof main wasentirely issue,was theindependentagency,

fact,in 2 Phil. Ev. 449.was,and relied on both sides. Seebyductory,
but, as weis inThe second more formidableexception appearance,

ofin substance. This introductionit, relates to thegroundlessregard
Frank,statements made inconsis­concerning the witnessbyevidence

wasonwith his evidence the stand. Whether this evidencetent
found, discretion,the court in its that wasbecause the plaintiffadmitted

If upondoes not from the case. receivedclearly appearsurprised,
v.the case falls within of Hurlburtclearly thethis ground, principle

116. and the105, Frank,50 N. H. the evidence ofBellows, Upon
haveof thetestimony theplaintiff, judge mightsubsequent presiding

was oftestimonythat the taken at thebyfound plaintiff surprise
did find thethe that there was no collusion betweenjudgeFrank:

andthatand but the latter was hostile to theFrank, plaintiffplaintiff
In Bellows,to the defendant. Hurlburt v. the courtfriendly expressly

bethat the declarations of a witness may proved,contradictorydecided
thatit is established the the witness wascalling surprisedpartyafter

faith,was notand of collusion or of badtestimony, guilty anyhisat
to him.the witness was adverse the party callingthatand

matter, state­of which from thethis view the we feel warrantedIn
in it uponthe case to enteradopting, becomes-unnecessaryofment

which has the discussioncontroversy byfield of been openedbroadthe
of aand text-writers the whethergeneral question, partycourtsby

instances, contradictorybe toin all theshall, permitted prove previous
;—whom to standof a witness he himself first called thedeclarations

Bellows;in sup­left Surlburt v. aopen general propositionquestiona
of toauthority, according Greenleaf, thoughtheby weightported

Redfield, Abington,the court in v.by questioned by Ryersondoubted
Ev.,1 Gr.526, but maintained Seestrongly byMass. Phillipps.102
Ev.ed.; 450-463;2 Ev. 1 Stark.sec. 444 Redfield’s Phil.444, a,sec.
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for and520. The reasonsauthor,latter theafter stating prominent
witnesses’theagainst the withof statements inconsistentadmissibility

that aauthorities,on concludestestimony stand,the and thereviewing
sufficient evidenceman shall not giveanswer to the that aproposition,

“ receiveis,to not todiscredit oughthis own that a witnesswitness,
more statementsdeserves;credit than if has differentand,he he given
of Whetherthe them.transaction, bysame isno donewrong proving

are tosuch extent, theproof may juryhim whatall,discredit at or to
the learnedofdetermine.” this the argumentUpon general subject,

is106-115,counsel N. H.for in 50Bellows,the Hurlburt v.plaintiff,
deemed ofworthy attentive and serious consideration.

overruled,Our must beconclusion is, that the defendant’s exceptions
and on the verdict.there must be Judgment

Spaulding v. Woodward.

A deed tract,of a innineteen acres of largertowarranty purported convey
“common remainclause,and the toundivided. The deed also contained

in undivided,”commonand andinserted at the close of the description,
Held,before the neither ahabendum and the clause iscovenants.

condition nor a of one of thecovenant, and not restrict the rightdoes
owners in common theto ofpartition premises.compel

Petition for D. Jason H.partition, againstWilliamby Spaulding
Woodward, of D.a certain WilliamThepasture. petitioner, Spauld-
ing, being the 12,1859, conveyed, byowner of the onpasture, April
warranty deed, in and to onethereof, undivided,nineteen acres common
John W. andthe deed after the descriptioncontaining,Spaulding,

“before the clause,habendum in com-covenants,and this to remain
”mon and undivided; Lewis,John W. to AldenconveyedSpaulding

and Lewis to Woodward, being bythe each conveyancepetitionee,
warranty deed, and landin of the the clausecontaining the description
above deed,in a similarmentioned William D. or clauseSpaulding’s
thereto. The suchmoved to The whetherpetitionee questiondismiss.
motion term,should was for the law such ordersbe reservedgranted
to be trialmade there as should made at the term.have been

Whidden, for the petitioner.

In inanswer to dismiss the thispetitionthe defendant’s motion to
case, on whichbyaccount of in deed he obtainsthe clause thefollowing

undivided,”his title, “to theremain in and plaintiff (peti-common
towas from thistioner) says, deed this clause plaintiffhaving—The

one John toW. Alden and LewisLewis,to oneSpaulding, who deeded


