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Gray.Kent v.

A statute, writs to be amended out the someallowing by names ofstriking
of the plaintiffs, cannot be to a actionconstitutionally applied penal

“at the of itspending time where the recov-penalty bepassage, may
* *ered who will sue for theby any same.”person

“Debt, Cossitt,P.by Richard A.Kent, George and O.George Rog-
ers, Lancaster,the health officers of the town of who' sue this action
as well for the of Coos as forcounty themselves,” Gray,Hoseaagainst
for penalties Stats.,under Gen. ch. 8.101, term,sec. At the July
1872, demurrer,it decided,was on that Stats.,sec. 1 of ch. 248, Gen.
authorized the action to be itbrought by one and thatonly,person
could not be maintained three The actionby wasplaintiffs. brought
before 1872. 39 of the Laws of In1872 all civilChapter provides,—“
proceedings,’when two or joinedmore are as the writ or otherplaintiffs,
process bemay amended out the nameby striking of-any plaintiff

“before the closed,evidence is of the case is and this actsubmitted
shall take effect its and to suits.” Atupon passage existingapply
the 1872,term,November the writ bymoved to amend theplaintiffs
striking out the names of two of the and the motion wasplaintiffs;
reserved.

Drew, andRay Crawford, for the plaintiffs.$

Burns Fletcher and A.6r. for theHeywood, Bingham,Heywood,£
defendant.

J.Doe, Can the act of be1872 toconstitutionally applied penal
suits at of itsexisting the time ?passage

In v. Flanders,Rich 39 N. H. it304, was held a ofby themajority
court that the could, alegislature by act, remove the common-­general
law disability of into asparties testify well as future suits.pending
The objection to laws is in billretrospective declared, article 23 of theyof rights, to thatbe, are un­highly andinjurious, oppressive,the­
just.” The is notobjection substantial, formal, reasonable, not techni­—
cal; and the reason of the like of is toobjection, law,the reason all
be inconsidered and administration.interpretation The reason of the
constitutional ofprohibition retrospective is, the materiallegislation
and substantial andinjury, caused itsoppression, injustice by practical
operation.

the in the andTaking prohibition reasonable equitable sense, explicitly
op rightsannounced in billthe as a of ofprohibition the injustice

intoretrospectively converting right or into andwrong wrong right,
it in that toapplying sense the case of Rich v. it beFlanders, might

inargued that, both toallowing there was no trans-parties testify, such
but a ofmutation, merely to im-grant equal rights both anbyparties
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sideeachonevidenceof competentof the boundspartial enlargement
established, orto beof issue, rightthe or theissue,the not changing

remedy;theofor substancethe or the formredressed,to bewrong
truth,theshowingofthat, meansthe additionalbothgiving parties

complainedor the wrongand assertedand the rightproving disproving
neitherwaswas wrong,and whatof, and what was rightdemonstrating

and,sense,in moral 'or legalan anor injustice,norinjury, oppression,
the; allowingthatnot within the constitutionaltherefore, prohibition
evi-competentor effect ofto did not characterparties alter thetestify

a vestedhadthat neitherdence, partyitsbut increasedonly quantity;
truth, ontheofand theright suppressionin exclusion of evidencethe

de-of whichissue,the determinationtrial of an unaltered theupon
remedy,an unalteredright byvindication of an unalteredpended the

claim, unalteredonor an unalteredthe of the defendant fromdischarge
no right uponcould bein that theregrounds, an unaltered process;

have an injurious,wouldwhich additional of thetestimonythe parties
in theusedaseffect, in of the wordsor the senseoppressive, unjust

rights of theincrease;bill anof that the to such impartialobjection
weightandevidence,bulk characterof the generalcompetent leaving

recognizednotof stands twounchanged,evidence upon presumptions
tribunal2. That thebylaw, testify falsely;That the willparties—1.
that theits duty, or,facts will be totrying performthe incompetent —

to seeit will bemore unablehas,more tribunal thelight a competent
thebytruth; is to be construedthe that constitutionalthe prohibition

itwhichrest,to andnatural on itof whichprinciples justice professes
is vio-;and no of justiceto enforce thatprofesses principleguarantee

stories;their ownfrom to telldisabilitylated both aby removing parties
a dis-and notan enablingthat the act to wasallowing testifyparties

and theto himselfact; it putthat enabled eachabling merely party
con-unalteredon theirlightother on the and throw morestand,party

should; ifit the legislaturethat would be a differenttroversy very thing
in aclass of evidenceto artificial to a certainundertake give weight

to e evidencebsuit, byas certainpending declaring proof prima facie
Abinger thoughtLd.306,v. & where303,12 M. W.(Chappell Purday,

law, oneto give partythe did an exintend,notlegislature by post facto
adversary);histo a an overadvantagesuit commenced soalready great

shouldif thething legislaturethat it would also a differentverybe
incompe-a witnesscompetentto renderundertake, act,aby disabling

andsuit;in it be injurious, oppressive,tent a that mightpending
suita to a pendingstatute, partya toby depriveunjust, retrospective

of; to thedestroy competencyof truth thatthe means of theshowing
of proof,the burdenhavinga defeat thewitness might unjustly party

him of evidencedeprivingdefeat either party, by—might unjustly —
that, althoughhad a toright reiy;of andthe truth on which lie relied

generalonly uponquestionthe the constitutionalcourt could decide
in eachall the evidenceand not by examiningof justice,principles
witnessof a certain-case, whether the exclusionand ascertaining

itcontroversy,inrightthe verdict and theaffectwould unjustly
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could not presumedbe that the exclusion would have no unjust
effect; that, courtalthough the could not decide the constitutional
question by investigating the in and ascer-case,eachproceedings

whether, astaining fact,a matter of either had beenparty properly
induced to orprosecute defend the suit thehis relianceby upon
testimony of a witness, itparticular could not be that thepresumed
prosecution or defence had not been caused a relianceproperly by upon

;ail the thattestimony was when the suit wascompetent commenced
that it would beapparently unjust to either of evidencedeprive party

truth,of the theby of which had incurcompetency he been induced to
in theexpense defence,orprosecution analthough unjustthe removal of

adisability of witness would not be canthatunjust; neither party
justly rely theupon of his tes-inability to his ownadversary byprove,

the truth oftimony, fact;a controverted that from thethe only escape
conclusion reached in v.Rich Flanders is ofof theby way possibility
the tribunal deceived in-being by the of and oftestimony the parties,
justice indonebeing of the to dis-consequence of the tribunalinability

;cern the truth and that such a foris no morepossibility ground
the of un-holding the toapplication enabling act suits to bepending

constitutional, than it would be for of the tribunalholding every change
toinapplicable suits, reason of newpending by the that thepossibility

tribunal notmight ascertain the truth the old tribunalwhich, perhaps,
would have ascertained.

An argument of that kind made, in doc-might be of thesupport
trine of Flanders,Rich v. on narrow not to bevery ground. We are
understood as that it issaying on such a that the doc-only ground

;trine of that case can be it that,but is if such asupported suggested
ground can maintained,be it would be sufficient for that case.

In the present case, 1872,at the oftime the of the act of therepassage
were three andplaintiffs; they, thejointly constituting party plaintiff,
had no of defendant,action the noright against and he underwas

to them. Thisliability state of tothings the undertooklegislature
ofchange, two the toby allowing plaintiffs withdraw, proceeding—a

ifwhich, far con-successfully followed, would, so as arethese parties
cerned, no ofchange cause action into a of andaction,causegood

as a substantial ofoperate maintained,creation a new suit that could be
in ofplace an old that couldone not. This is far impar-going beyond

bothtially additional ofgiving nothingmeans We seeparties proof.
in the doctrine of Rich v. Flanders that sustains this char-oflegislation
acter.

There is much for inauthority that aholding, general terms, right
to have one’s controversies existingdetermined of evidenceby rules
is not a vested that rules ofright; evidence to the remediespertain

citizens;thewhich state for its that, affectinglike other rulesprovides
the must at all times be to modification thethey subject by2;emedy,

;legislature that changes the be madeaffecting remedy may lawfully
action;to changescauses of that tlie notapplicable existing are retro-

are to be in not tobecause future and arespective, they trials,applied
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state­Lim. But generalaffect Const. 867.Cooleyprevious trials.
that thequalificationof kind to taken with the broadments this are be

Retro­of justice.must not thechanges infringe general principles
injurious,arevoid, theyand becauselaws are unconstitutionalspective
laid downruleand simpleand That is the plainoppressive, unjust.

distinc­founded on thein Andthe bill of rights. any generalization
becausedanger,tion with someand is attendedremedy,between right

im­as tonotaccuratelyof that distinction sothe ofdifficulty drawing
a reme­Undoubtedly,the constitutionalpair force of the prohibition.

extexxt, affect­withoutin and to somedy may sense,be somechanged,
notixx that isx’emedya a theing changethex’e beright, is, may—that

remedyais clear thatand but itinjurious, unjust: equallyoppx’essive,
axxdbe as to amay right injuriously, oppressively,so affectchanged

within the of theunjustly, meaning pi'ohibition.
rem­A valid it thenot and because affectsnecessarilystatute is just

remedy,it affects the but whetheredy. is,The not whetherquestion
Thissense, remedy only.it in and theaffects the a certainremedy

Bell, J.,of C.is in dissentixxg opinionillustrated thepoint forcibly
347,in If a in terms madestatute, ap­Rich v. N. H. 348.Flanders, 39

that no deed shoixldbe receivedto shouldplicable suits,pending provide
in of atwitnesses were fifty yeai's ageevidence unless the attesting

of such athe and if charactertrial,time of the the retrospective
it madeto its would not beonly validity,Statute wei'e objectionthe

valid It coixld not beremedy. appliedthat it affected theby the fact
becauseto before itssuits, passage,or to deeds executedpending duly

it ofwould as as rexnedies. evidenceLegalaffect wellunjustly rights
statutestrongly mighttitle could thedestroyed,not be howeverjustly

jus­to at The ofprofess remedy.be aimed theexclusively principles
laws, are xxotevadedtice, declared ofby the prohibition retrospective

ascei’­by words, merelyand And when we havenames, pretences.
other,in some sense or wetained that a statute affects the remedy

it ain whether affects light,have made little the inquiryvery progress
If a certainis, changethat it iswhether onunjust general principles.

ifcan it can be made:justlybe in it is becauserexnedy,made the
it cannot justlya in it is because becannot made thechange right,be

made.
itand forsubstitutingA the action assumpsit,statute ofabolishing

to causesdebt, existingaction without injustice,the of bemight applied,
tonotsuit; applied op-of action not in but it could be constitutionally

in incurred ex-Havinga in suit assumpsit.apress plaiixtiff pending
a remedy byandsuit, providedin apense bringing pursuingproper

court, render a judgmenthim out oflaw, it would to turnunjustbe
him to another rem-and leaveagainst costs,hixn for the defendaxxt’s

in the samebe defeatedagainin which heedy, mightthe ofpursuit
would af-sense, such legislationIn onemanner another statute.by

in-sense, it would bein;fect the the constitutionalremedy but,only
therefore,and, unconsti-and unjust,trospectivo, injurious, oppressive,

in such asense,; lxowthe constitutionaltutional and it is not apparent
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case, would be and aby rightelucidated a distinction between a rem-
edy. manifest;The injustice be and billbywould the test thegiven
of rights is, not the and but dis-remedy,distinction between theright
tinction between' theright groundand On other ofwrong. subjects,
judicial decision is not to asordinarily understood be so broad the gen-
eral ofprinciples on this ofjustice but, subject: retrospective legisla-
tion, those theprinciples are constitutional ground amply supported
by the authorities. Const. Lim. 369-383. is said that aCooley It
defendant has no vested in a anright informalitydefence based upon
not hisaffecting substantial and that andformalequities, defects irreg-
ularities may be by Cooleycured Const.retrospective legislation.
Lim. 383.370, isThat that the standsmerely saying subjectwhole
on the of andground are formal what areequity.substantial What

defects,substantial in not be an easiercases, may problemparticular
than the Inapplication generalof the whateverequitable principle.
form the is it is not to universalquestion lay down a ruleput, easy,
(any narrower than an answerthe which suchgeneral byprinciple),
can be readily obtained, in Itcase, as the isevery requires.principle
natural that courts, and ofthe inconvenience de-pressed by difficulty
ciding causes on so abroad and the guidanceaccustomed toprinciple,
of more limited rules and should seek somespecific precedents, path

followed,more restricted, and than un-defined, thesharply easily
bounded of justice. But it be whether some ofexpanse doubtedmay
the made to out such a have not to dissemi-attempts lay tendedpath
nate contracted and obscure of whichviews the on the con-principle
stitutional based,is andprohibition to embarrass its operation.

Without establish ofto a rule for the otherundertaking disposition
cases of a different we think act ofkind, the of the 1872application
to this wouldcase be an inroad constitutionalthe conservativeupon
ideas that have Winnick,in this v. 3 N. H.prevailed state. In Woart
473, 481, 482, it was that newheld the cannotlegislature prescribe
rules for the decision of thecauses, groundso as to ofexisting change
the action or in-defence;the nature of the that it is most manifestly

has,jurious, that,andoppressive, an individual theunjust, uponafter
faith laws,of existing action, defence,hisbrought his or theprepared
legislature in, and,should of the circum-without examinationstep any
stances of the thecause, the law actionarbitrarily whichrepeal upon
or ;the ofdefence had an ispowerbeen rested that such exercise

andwholly institutions,irreconcilable the with thewitty of ourspirit
great ;of and that aprinciples freedom are foundedupon theywhich
repeal of a to astatute of limitations could not be pendingapplied
suit to take a at the time of theaway defence that had accrued
repeal. of theSuppose the that the nature defencegeneral statement,
cannot be thatis understood the thechanged, qualificationto be with
defence is abased and not mere infor-substantialupon equity, upon

:mality is,the that is severalbydefence here the suit brought per-
sons exist;on a thatjoint of does not the causecause action which
of inaction, created is statute the onestatute,the vested theby by
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; that,a suit the of ac­who first for asbrings penalty righttheperson
tion in in threevests that one it has not vested theseperson, plaintiffs,

;Kent, or that it has notCossitt, Rogers, severallyand either jointly
in alone, alone,vested Kent nor in nor in becausealone,Cossitt Rogers

suit, fiction,of and is fact orbroughtneither them alone the there no
suit, acan,that in confer on one of themrecognized by law, this either

of onright onlyaction is not and which the law confersyet his,which
suit;one is now lia­the who the that the defendant notperson brings

;to the or and two of themthat,ble either of them to allowplaintiffs,
withdraw, suit,to and the other one to the would render theprosecute

a is im­liable,defendant to to whom he not nowpersonliable —would
him or in fact. Isliabilitya that has no existence in lawpose upon

technicalitya ?this and or of formdefence of substance andequity,
is, cases,The defence of inof the statute limitations some inequitable

Winnick,that,in of it art v.fact; but was in as a mat­point held, Wo­
of law, it awayter is a defence which it is to take retro­inequitable by

active nature,at and of thelegislation. Looking origin, object-the
of kind,cause in and inaction a suit of this the method whichpenal

it accrues to we are to that defence in thissayone unable theperson,
is notcase an one within the and of theequitable meaning protection

And,of rights.bill the in of it aseffect to the sensegiving prohibition
letter and our andexpounded by decisions,the of numerous thespirit

general of the of thatunderstanding we arelegal profession, opinion
the act of this suit,1872 cannot be to and that the amendmentapplied
desired the cannot made. denied.by be Motionplaintiffs

Kempton Savingsv. Sullivan Institution.

state,this in statutes,In suits on doublepenal is allowable.pleading
a suitIn to recover a count which theusury-penalties, alleges ofreceiving

illegal interest the of moneyfor use of a sum the“for space of six
months,” but notdoes for what particular six months thespecify usurious

received,interest was is bad. The entire offence of receiving usurious
interest, at different times to the(previous commencement of legal pro-

contract,the same constitutes butceedings), upon one cause of action
3,under 213,section Statutes;General itchapter cannot be split into

suits, intoseparate nor counts of the sameseparate suit.
counts,recover,a suitIn to under fordifferent usuriousreceiving interest

at atimes,different which that allplea, states the interest alleged to
have been contract,received was received on the same must bo in abate-
ment ; such a defence cannot abybe set in bar.up plea

Debt, Nathan C.by the SullivanKempton against Savings Institu-
totion, recover usury penalties.


