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; that,a suit the of ac­who first for asbrings penalty righttheperson
tion in in threevests that one it has not vested theseperson, plaintiffs,

;Kent, or that it has notCossitt, Rogers, severallyand either jointly
in alone, alone,vested Kent nor in nor in becausealone,Cossitt Rogers

suit, fiction,of and is fact orbroughtneither them alone the there no
suit, acan,that in confer on one of themrecognized by law, this either

of onright onlyaction is not and which the law confersyet his,which
suit;one is now lia­the who the that the defendant notperson brings

;to the or and two of themthat,ble either of them to allowplaintiffs,
withdraw, suit,to and the other one to the would render theprosecute

a is im­liable,defendant to to whom he not nowpersonliable —would
him or in fact. Isliabilitya that has no existence in lawpose upon

technicalitya ?this and or of formdefence of substance andequity,
is, cases,The defence of inof the statute limitations some inequitable

Winnick,that,in of it art v.fact; but was in as a mat­point held, Wo­
of law, it awayter is a defence which it is to take retro­inequitable by

active nature,at and of thelegislation. Looking origin, object-the
of kind,cause in and inaction a suit of this the method whichpenal

it accrues to we are to that defence in thissayone unable theperson,
is notcase an one within the and of theequitable meaning protection

And,of rights.bill the in of it aseffect to the sensegiving prohibition
letter and our andexpounded by decisions,the of numerous thespirit

general of the of thatunderstanding we arelegal profession, opinion
the act of this suit,1872 cannot be to and that the amendmentapplied
desired the cannot made. denied.by be Motionplaintiffs

Kempton Savingsv. Sullivan Institution.

state,this in statutes,In suits on doublepenal is allowable.pleading
a suitIn to recover a count which theusury-penalties, alleges ofreceiving

illegal interest the of moneyfor use of a sum the“for space of six
months,” but notdoes for what particular six months thespecify usurious

received,interest was is bad. The entire offence of receiving usurious
interest, at different times to the(previous commencement of legal pro-

contract,the same constitutes butceedings), upon one cause of action
3,under 213,section Statutes;General itchapter cannot be split into

suits, intoseparate nor counts of the sameseparate suit.
counts,recover,a suitIn to under fordifferent usuriousreceiving interest

at atimes,different which that allplea, states the interest alleged to
have been contract,received was received on the same must bo in abate-
ment ; such a defence cannot abybe set in bar.up plea

Debt, Nathan C.by the SullivanKempton against Savings Institu-
totion, recover usury penalties.
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was, defendants,first count that the on OctoberThe substance of the
00, and on the same20, 1860, $52,0loaned to the the plaintiffplaintiff

sum,that for thatto the defendants a note of dategaveday promissory
himself, demand,and to the defendants or onorder,signed by payable

1870,20,with and defendants,interest that the on Octoberannually,
for fromof the interest on said $2,000 Aprilreceived plaintiff $73

20, 20, $131870, in of lawful interest1870, beingto October excess
to who will sue forthereon, an action has accrued thewhereby person

of the times the amount$39,the same to recover defendants threebeing
such excess.of

that it tofirst,The third count rvas similar to the except purported
to the$2,000,founded on another loan of made the defendantsbybe

allegedand to have been20,1860,on October the wasusuryplaintiff
to20,1870,on for interest from October20,1871, Aprilreceived April

20, 1871.
was, that on Octo-defendants,The substance of the second count the

20, $13sum in excess1871, received from the another ofplaintiffber
$100 a$6at rate of for the loan of for year,of the lawful interest the

“on another sum of for the of other six$2,000interest spacefor
months;” in usual containedcount, form,but this which concluded the

bysix it orindicate when the months covered commencedtonothing
ended.

inand third counts defendants bar threeTo the first the pleaded pleas,
in$2,000as follows: that the sum of mentionedin substance (1)

money;is one and the same sum of that the notetwo countsthose
note; that thein said two counts is the same plaintiffmentioned

; and that thein both of said counts is the same personmentioned
of in two counts to have beenmoneysums thoseallegedtwo several

andcontractas interest were received on one and the samereceived
orand not on or virtue of two contractsby agree-separateagreement,

two counts; that the several causes of action in the saidments (2)
them, atanydid to did one ofnot accrue the norplaintiff,mentioned

suit;of thiswithin nextyearone before the commencementtime,any
that thedemurred to and moveddebet,nil the the firstplaintiff plea,(3)

“ ofthird on the groundand be stricken from the recordsecond pleas
to elect onor that the defendants be ordered the courtbyduplicity;

will as arelyof said two last mentioned the defendantspleaswhich
To the second count the defendants demurred.defence.”

foregoingof the the on thearisingagreement questionsBy parties,
of the whole court.reserved for the determinationwerestatement

forand A. theBdes, plaintiff.Burke

and P.Allen, for the defendants.Wheeler,W.Cushing, Colby,

denied,motion to beThe the shouldrejectthe court I. pleasBy
underit that would receivablebe assumed the not bepleasthougheven

Januaryeh. ofAnne,statute of 4 16. N. H.The statuteEnglishthe



INSTITUTION. 583June, KEMPTON v. SAYINGS1878.]

law of this26, of the common state on thatis evidencecogent1790,
in suits onstatute, defendants, penal statutes,that thesubject. By

“ evidence;matter inand give any specialthe issuemay generalplead
andall intents as theas to purposes thoughwhich shall be effectual

It is almost that theincrediblesame had been pleaded specially.”
a leave todefendants under thegiven prove,should havelegislature

nothe could have set aissue, up bya whichgeneral specialdefence
the issue. That showsgeneralat the time with statutefiled sameplea

that doublethe is allowablelegislature pleadingthe ofunderstanding
if hadAnd, even it thatin suits statutes. appeared pointon thepenal

in this to 1790,had decided state thepriorbeen enactmentdifferently
groundthe court forof that would afford goodstatute reconsidering

v.decision—SeeState Franklin Co.,the of the priorcorrectness Falls
240, extraordinary49 N. It would be toH. 257. a man topermit

an in aby defence,action evidencesuccessfully provingdefend and at
him the to that samerightthe same time refuse spread defence upon

the record.
II. court are of thatA of the the secondmajority opinion count is

sixin for what ofshowingdefective not months timeparticular the
tousurious interest taken. The demurrer the secondwas count is

therefore sustained.
III. be further theCounsel heardmay upon demurrerplaintiff’s to

tothe which the defendants have the first andpleaded thirdplea counts.
announced,this was questionsAfter decision the arising theupon

to to first and third countsdemurrer the the wereplea argued, elabo-
at A. Fdes forand Burlceand therately length, by and Iraplaintiff, by

for No abstract of their arguments,the defendants.Perley sufficiently
full to do them can be withoutjustice, moregiven occupying space than
can to the Thereasonably be devoted purpose. following ofopinion a

of the court themajority discussedupon principal question was deliv-
at term, 1873, byered the June

J. Ifis, any anystatuteLadd, The person, upon contract, re-—“
than sixinterest at a rate shallhigher cent.,ceives heper forfeit three

cent,sum so in of said sixtimes the received excess toper the person
213,ch.Stats.,who will sue therefor.” Gen. sec. 3.

If .the raised the isquestion by plaintiff’s demurrer the one which
so the learned andbyhas been eminentlaboriously argued counsel on

fair constructionsides, whether a of thisnamely,both statute author-
every receivinga suit for of usuriousizes separate separate interest on

we think that mustcontract, questionthe same be decided in favor
of the defendants.

section it reads,If we look at the as and totry gather the meaning
and of to thelegislature by givingintent the language itsemployed

notsense, certainlyand natural it does tocommon seem thatimport a
maysuit to the forbroughtbe recover eachseparate penalty separate

more, say least,of extra to the thaninterest, any thatreceiving the
in suit.one The rightwhole must be included to either inrecover,
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issosuits,in whole amount paid,one suit or several three times the
rightthe which thus creates thebycreated the statute. But statute
suitsin as differentnot in that it recoveredsay, terms, may manydoes be

terms,in thatnor itas there have been does say,different payments;
andsuit it.only one be maintained to recover Themay meaning

the in this are not made so perhaps,intent of legislature regard plain,
Yet,in it is as be desired.by mightthe whichlanguage expressed,

section,discussion, wholeanywithout into nice thegoing philological
that theto the rathercertainlyread seems leavetogether, impression

theinterest onamount forfeited reason of extraby receivingwhole
asthatsuit, manymust be in a thansinglesame contract recovered

thatbe maintained as there been distinctmaysuits have payments;
is singleof on athe a contractreceiving singleoffence extra interest

offence, amount so.thebythe of which is determinedpunishment
deter-received, offencesrather an indefinite number ofthanillegally

isanthe number It is that offencemined certainby of'payments.
isand a the first illegal paymentcommitted incurred whenpenalty

itsso far at asthe of the leastmagnitude offence, punish-received:
of thethe andis is not natureconcerned, by qualityment measured

referencereceived,but the withoutact, by money illegallyofquantity
weBut,it supposeto is received at once or at several times.whether

that in its and grammaticalassume the bare language, etymological
construction, other; theas supposewell mean one themay tiling as

“ tobe takensum,” used,as there as andmay just fairlyword properly
contends, at onemoney anyas the amount of paidtheimport, plaintiff

allofwhat that whole amountclaim, is,as the defendants thetime,
naked texunsfx’omthetire made before the suit: the argumentpayments

balanced, the subject-and must togoof the statute would then stand we
to tunx theofaxxdlook for or rule interpretationmatter some px’inciple

scale.
than onemoremet, outset,we we to at thethis, byWhen do seem be

must be re-construction,ofand familiar canon whichwell established
that theIn the it is well settledas firstquite place,decisive.garded

by implica-and of statutes cannot be extendedeffectoperation penal
of acthe thetion, which do not come within wordsis, things—that

247,it Potter’s Dwar. St.byshall not be within constnxction.brought
leaveis as towhen there suchFurther, ambiguityand cases cited.

its will the penalty—doubts of courts not inflictmeaning,reasonable
; statutes,ofand the constructionsee, generally, upon penalib. 245

to, and cited iixnotes 245-264.tlxe wox’kabove inferred cases
themselvescoui't, section,this unable ridIf ax’e tox’eadingthe upon

tois sufficientdoixbt language employedof a reasonable whether the
itinterest,of extrareceivinga actioxxfor eachseparate separategive

as wasbecause,no can given,follows that such construction beplaixxly
TheJohnston, 177,3 Taunt.Heath, J., in Hubbard v.bywell said —“

tois its own andever at hand to explain expresslegislature meaning,
hasclearly obscurelymore what been expressed.”

andof suits,the does not favor or encouragelawAgain: multiplicity
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an indefi-isit not to has authorizedbe that the legislaturepresumed
thesuits, exactlynite result,number of to a whenaccomplish given
tenbysame result be more reached one. Supposemay conveniently

with-of the contractusurious interest are received on samepayments
is de-in the forfeitureof one amount of the wholespace year: the

liability incurredtermined amount theby legalthe of the payments:
of threethe to toby only moneyusurer is and the extentsimply pay

times sum all what can be sug-the of reasonthe usurious payments:
that thiswhat in forgested, analogy found, holdingthe law can be

insum of tothe thus become liablemoney, pay,which defendants have
of recovered,the same sued for andrespect besubject-matter, may

at a in If all are com-ten ? the suitspart time, different actions
bymenced thehim, regardsthe same the to so far asresult,plaintiff,
recovered,amount is suit werethe same as but oneprecisely though

instituted. theonly be,The difference to thatpractical plaintiffseems
fees,ten thepays times as much in order to de-compelfor counsel

fendants to ten bills of If are com-pay cost instead of one. the suits
menced by different as they clearly may sepa-plaintiffs, be, provided
rate actions lie,will is orthe result as to the same, perhapscosts
worse, defence,while ifmaythe todefendants be make theircompelled
they have inone, each of ten of the at the samethe counties state
time.

Is it not that itsuch an of law makeplain the wouldinterpretation
a convenient and formidable in hands ofweapon any unscrupulousthe
or vindictive who hischoose this means toperson might gratify private

?malice It me,seems so to and I think an intentioncertainly such
on the ofpart the out orlegislature inferentially, bycannot be made an
interpretation which admits harass and vex andof doubt. To op-

even an offender him apress theagainst law, by inflicting pre-upon
scribed and once,definite instead all atofpunishment piecemeal,
would seem to themore of the and ofpartake aborigi-spirit practice
nal state,inhabitants of athe who are have made torture pas-said to
time, than of the a lawenlightened of humane and inapplication just

Ifregulating the affairs of a it hadcultivated and Christian race.
been the ofintention the and such ato create establishlegislature
right, right which the of and expenseleaves amount vexation—a
caused the inoffender of a the ex-the process inflicting punishment,

oftent which is limited so the or ofby law, passiontolargely caprice
him,—those whose interest or may injurewish it be to andpersecute

isit to be clear andpresumed they would have used language quite
unmistakable to in the;indicate and ab-purposetheir extraordinary

ofsence such anlanguage we cannot infer such intent.
wgsThe case of 531,v. 9 in it heldPrescott, N. H. whichTappan

that three the astimes amount of two sums extrareceivedseparate
interest on the same loan could not of usurer uponbe recovered the
separate pleas, is, mind,to an formy the conclusion reachedauthority
above. I am farunable to in so asdiscover the difference principle,
the nowpoint under aconcerned,consideration is between recovering

vol. liii. 37
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v. Lis-Clarkit, See, also,it.or forby pleading by declaringpenalty
19 N. H. 286.bon,

remains.stillBut done with the demurrerthe what is to bequestion
theofto eithershows answeranyThere is no that thepretence plea

Isuch dobar,in and as; of acounts it has none of the attributes plea
declara-taken, theit In the view abovenot see how can be sustained.

of actionas a causesingle appearsration seems to be inasmuchwrong,
and ofone count partmade the basis ofbeingto be split up, part
abatement,ofto is matterBut, me,another. it seems the objection

amend,toform, would have leaveof which thea mere matter plaintiff
however, thisInasmuch,motion, pointof course. ason as a matter

hearwillin the courthas not been much considered the argument,
if desire.it, theycounsel further upon

A. Edes forBurke anddelivered,wasAfter the foregoing opinion
made elaboratedefendants,and and for thethe Cushingplaintiff, Perley

was left undecided.of whichthe question pleading,arguments upon
on byand commentedtaken, and the authorities citedThe positions

decision ofto theso far as are deemed materialtheythem respectively,
court,of thein opinionconsidered the followingthis arequestion,

1873,term, byat the Decemberwas deliveredwhich

of whichpleading,J. The discussion of theHibbard, questions
case,inthird counts thisto the first andthe firsthave arisen upon plea

onlearningand exhaustiveindustrywhichlacked nothing patienthas
us andfavored with printedwho havecounsel,of the eminentthe part

use-to tell whatto it. But it is difficultcouldarguments, impartoral
in-the questionsbemight uponwhatever our conclusionsful purpose,

subservedwould beit have beendiscussion, expectedin the couldvolved
insustained, in bar orit werewhetherIf this should beit. pleaby

would, onthat the plaintiff’a matter of courseabatement, it would be
consolidatingbyamend his declarationterms, be allowed toreasonable

a mat-equallyit would besustained,If it should not becounts.those
terms, be allowedonwould, reasonablethat the defendantsof courseter

as the factsmeritsa defence theand set suchit, uponwithdraw upto
factstheif are liableAnd, uponthe defendantscase may require.of the

and notin one countallegedthosecount,in each or uponalleged
either,inthose allegednot liableother,in the or uponthose allegedupon

ofthe amountof declaringthe formbywill not be affectedresultthe
indiminished declaringnor byif neither increasedliability, any, being

ininstead of one.two counts
that theterm, court,ofa theat last by majoritydecided theIt was

of usuriousdistinctfor twocounts, paymentsand third beingfirst
contract, was reservedbad; the questionare butthe sameoninterest

it is in bar and notplea,the becauseconsideration, whetherfurtherfor
theto enableinsufficientbad,is not also and thereforeabatement,in

foundWe haveit states.of the defenceadvantageto takedefendants
anafter attentivebut,from difficulty;no means freebythis question

:conclusionfollowingot reached theit, haveweconsideration
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asThe bysubstance of the defendants’ thisposition, presented plea,
count,is, inthat a is stated eithercause of actiongood provided that

omitted;the other and that these two allegedcount had been causes of
action, each ifother, would,which in counts defeat combinedseparate
in one of action. It is notcount, constitute one causegood contended
that too inmuch,the contains too little or otheranydeclaration sense
than action,that of the to $78,one cause recoverentitling plaintiff has
been to twointo two wliich aresplit counts, equivalent actions, in each
of which $39,he claims to be entitled to recover making just in$78
both.

“ writ,”That this themanifestly a better indi­plea gives plaintiff
cates that it a inshould have been abatement. Pl.plea 431;Steph.

“67;Gould’s Pl. A inPl., 5,ch. sec. 1 Chit. 446. bar,plea impugn­
theing of of course noright action can betteraltogether, give writ or

432; ib,declaration.” “APl. 51. inplea bar, unlike aSteph. plea
in abatement, is aoffers matter which conclusive answer or defence to

“the action words,the merits.” In other a in barupon plea must
avoid,deny, or inconfess and the facts stated the declaration.” 1 Chit.

Pl. 525. But seeksthe under consideration to takeplea only advan­
oftage a indefect the form of the remedy, leaving the merits of the

case Itwholly undetermined. the of apossesses qualities inplea
abatement, and not those of a in bar.plea

In Clark v. N. H.Lisbon, 286,19 fourbeing actions to recover a
ofpenalty each,in for not and inerecting akeeping repair guide-$12

atpost each ofof four intersections whichhighways, the court held
should inhave been one action to recover but onebrought ofpenalty
$12, the writ in was motion,each case onquashed thealthough court
intimated that inwere cases forthey proper pleas abatement.

“It is laid down, in 1 Pl. that in454,Chit. a actionpenal at the
suit of a informer,common the of a suit forpriority pending the same
penalty, in the name of a third may be inperson, pleaded bar, be­
cause the who first sues is entitled to theparty penalty.” aAlthough

ofplea another action must ordinarily be inpending abatement, if
there has abeen this well be in bar.recovery may pleaded Rogers v.

39Odell, H. If aN. 419. is incurredjointly severalpenalty by per­
sons, a and one is arecovery satisfaction bar toagainst good an action
against 431;4Nourse,the others­—­Boutelle v. Mass. and where the
plaintiff an entire cause of action into two asplits suits, recovery in

demand,the first, for less than the whole is athough bar to the second.
“1 Chit. Pl. note The of a199, formerplea judgment in(1). an

action for a validof such entire demand as abeingpart plea in bar to
whole,the it that a of offollows the suchplea pendency an action is

good in abatement for the whole.” v.Bendernagle Cocks,19 Wend.
215, But in state,cited the defendants’ counsel. thisby where the
prior suit is still how to takethe question advantage of itpending, does
not 96,In N. H.to have arisen. State v. 15appear whichTappan, was
an itindictment for unlawful is statedinterest,taking by Parker, C.

“J., that if lias anthere been earlier it beprosecution, may shown in
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tlie anddefence, the indictment thereby avoided.” usedThe language^
would seem to thatindicate this might be shown in withoutevidence

hand,On thebeing other inpleaded. considering analogous questions,
thatthe doctrine there should be a in abatement in such a caseplea

has been several times 551;recognized. Davis v. N. Ben­Dunklee, 9 H.
Chase, 584;nett v. 21 N. H. Morrison v. 23 N. H. 30. ItWoolson,

would seem ifreasonable, the time for in hadabatement ex­pleading
to the defendants inpired, permit some to avoid a for twoway liability

where the statutepenalties If,butgives one. oftheduring pendency
action,first itthe constitutes only matter in second,of theabatement

be attainedjustice might by extending the time for in abate­pleading
Foster,v. 42Deming N. H. 179—or by the secondcontinuingment —

toaction await the result of first,the and then, if shouldthe first go
to thatjudgment, permitting judgment, or forwhether for the plaintiff

todefendants,the be in bar ofpleaded But,the second. whatever the
better bemay thatopinion upon do that canpoint, we not’see it affect

us; an’dthe case before our is, that it is not con­opinion only quite
with the ofsistent rules butpleading, will convenient inentirelybe

to hold that a defence like this canpractice, be takenonly advantage
a inof abatement. Itby plea beenhas assumed the defendants’by

“that this objectioncounsel is no doubt substantial, and be takenmay
of as a variance onadvantage the trial.” But find authorities,we no

cited,those or elsewhere, inamong of this andsupport w'e areposition,
thatof the the law isopinion otherwise.

v. A.In St. L. Railroad, 36 N.Hopkins 9,H. the defendants ob­&
at trial that athe count forjected injury to the and one forplaintiff, inju­

wife, ;to his could not be joined butry inPerley, J.,C. thedelivering
“of saidcourt,the that theopinion objection would be takenproperly

or motion toby demurrer, arrest the Inand not on trial.”judgment,
case, as the allegedthat defect onappeared the of the declara­face

hadtion, if the law then anrequired action for an to the wifeinjury
in name ofto be the both husband and a or motion inwife, demurrer
of mustarrest havejudgment been sustained, action not inbeingthe

of the rightfavor as toplaintiffs the second count. And it has been
anthat thatobjectionheld the form of action is or thatmisconceived,
causes of actiondifferent are misjoined,, is not waived by pleading

v. 22Bedell,over. Morrison N. 236;H. v. 40 N.Peabody Kinsley,
But areH. 418. we reminded by that,the ifdefendants’ it hadcounsel

face ofon the the declaration that ofappeared the inter­paymentstwo
made on the contract,est were same the declaration would have been

demurrer;onbad and it isadjudged that thestrenuously urged plain­
an unfairgettingtiff is advantage, if, toby thecontrarydeclaring,

truth, that the werepayments made on hecontracts, maydifferent
the todefendants the fact oncompel plead that were made thethey

contract, within abatement,the timesame limited infor orpleading
ofthe benefit the objection;lose that, to theby thedemurring plea,

admits the fact andpleaded, ;makesplaintiff it a of the recordpart
if the is aobjection bar tothat, the onaction it appearswhen
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one it is also a bar it ofpart, when on other theanyappears part
record.

This force;is not in mindargument destitute of but it must be borne
that it is only technical that a could haveupon demurrergrounds

sustained,been if the declaration had that werethealleged payments
made on the same contract. The two counts show one goodwrnuldthen
cause of action in favor of defendants,the declaredtheplaintiff against

action,for in the form of and ofright the that the contentsobjection
both counts should be in and notmerged one would be formalcertainly
substantial. But it seems that, the common a defect whichby law,

onappears the face of the declaration should ofbe taken advantage
by the demurrer, ifwhile, writ,it shouldon the face of the itappears
be taken of a inadvantage by abatement or a motion toplea quash.

64;Gould’s 63,ch.Pl., 5, secs. v. 4 280.Green, Cush.Bean
Whatever reason eret' have for inmay been this rule other juris­

dictions, there seemf o be none in our At the common lawpractice.
the declaration writ,was .o of the but under our it is in­part statute
corporated into tlic tvrit. This removes the referred toinconsistency,
by the defendants’ counsel, of a writ a inbad on abate­adjudging plea

iment when the it is andgood, it is isonly the declaration that bad.
If the rule, that,letter of ne while on theobjections faceappearing
of the writ should be inpleaded abatement, those on theappearing
face of the declaration should be bar, here,in is inpleaded force though
the reason for it has wedisappeared, see no occasion for extending
it to cases that are beyond its letter because withinthey be itsmay

asspirit, we are asked to do by itholding to notapplicable objections
onappearing the face of the declaration because onthey theappear

face of a subsequent of the record.part
That the rules of entitle apleading defendant, on state ofthe facts

raised by these topleadings, demur where the onobjection theappears
face of the declaration, but in instances himmany to take ad­require

ofvantage it by inpleading abatement when it not sodoes appear,
admits of no Itquestion. is laid down in some authorities that all
pleas to the bar;declaration should in itbe but is well settled that
some mistakes in the declaration, and think thiswe case onepresents
of the number, should be inpleaded 301;abatement. 3 Bl. Com.

Pl.,Gould’s 34;ch. 2, sec. ib., ch. secs.5, 64, 83, 84. And it is no
more our duty to to cases,apply where the defect does not inappear
the declaration, thatrules would be if it did so thanapplicable appear,

cases,to toapply where the defect does in theappear rulesdeclaration,
that would ifbe it didapplicable not so and weappear; are as much
called to decide thatupon the objection shall in both cases be taken in
abatement because the rule itrequires to be so taken in of them,one
as that it inshall both cases be taken in bar because the rule requires
it to be so taken in the other.

It was insisted in the argument that the fact stated in the plea, being
admitted theby demurrer, is thus ;back into the declarationtransported
and so the becomesplaintiff of the firstguilty and the defendantsfault,
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are entitled to It would a if asingularbe circumstancejudgment. party,
entitled to in thanwaytake of a defect no otheradvantage by pleading
it in abatement, should to the sameget advantagebe allowed precisely
by in But not determine howerroneously it bar. we needpleading
this a willbe, rule,the that demurrer bemight judgmentbecause upon

fault,rendered who is of the first isagainst the party guilty applicable
toonly substance,a fault in a fault in form curedbeing by pleading

;v. hold,over—Bell N. H. and we as has already52 49 beenLamprey,
fault inthat which the is aindicated, the fault defendantsupon rely

form only.
our at of aeveryUnder of amendments stagepractice admitting

it in what an to ancase, becomes of little consequence way objection
record,of isamendable it does or does notdefect, appearwhether

; that,taken but as well as uponwe are of the opinion upon principle
in abatement.this should have been aauthority, pleaplea

Demurrer sustained.

Carpenter Bailey.v.

an excuse that thelibel,In action for it is not a sufficient defendant was
himbyinformed and believed the fact stated was It shouldthat true.

that he had cause to believe it.appear probable

libel,This is an action on the case for a againstJ. N.by Carpenter
J. H. writ date The declara-Bailey, the 1859.bearing September 21,

that, 20, 1869, a intion on the wasalleges, plaintiff paymasterApril
Portsmouth; that,as thenavy, bythe stationed atpurchasing agent

he was on that stationrules of the entitled to remainnavy department,
himdefendant, &c.,and that ofthree theyears; contriving, published

“ ofTo the Honorable the and Membersthe libel: Senatorsfollowing
Thethe House of in from NewCongress Hampshire:Representatives

has to remon-exhausted,after much beenundersigned, begpatience
J. N.further at this Paymasterstrate the continuance station ofagainst
Car-In all our PaymasterasCarpenter purchasing agent. struggles,
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