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are entitled to It would a if asingularbe circumstancejudgment. party,
entitled to in thanwaytake of a defect no otheradvantage by pleading
it in abatement, should to the sameget advantagebe allowed precisely
by in But not determine howerroneously it bar. we needpleading
this a willbe, rule,the that demurrer bemight judgmentbecause upon

fault,rendered who is of the first isagainst the party guilty applicable
toonly substance,a fault in a fault in form curedbeing by pleading

;v. hold,over—Bell N. H. and we as has already52 49 beenLamprey,
fault inthat which the is aindicated, the fault defendantsupon rely

form only.
our at of aeveryUnder of amendments stagepractice admitting

it in what an to ancase, becomes of little consequence way objection
record,of isamendable it does or does notdefect, appearwhether

; that,taken but as well as uponwe are of the opinion upon principle
in abatement.this should have been aauthority, pleaplea

Demurrer sustained.

Carpenter Bailey.v.

an excuse that thelibel,In action for it is not a sufficient defendant was
himbyinformed and believed the fact stated was It shouldthat true.

that he had cause to believe it.appear probable

libel,This is an action on the case for a againstJ. N.by Carpenter
J. H. writ date The declara-Bailey, the 1859.bearing September 21,

that, 20, 1869, a intion on the wasalleges, plaintiff paymasterApril
Portsmouth; that,as thenavy, bythe stationed atpurchasing agent

he was on that stationrules of the entitled to remainnavy department,
himdefendant, &c.,and that ofthree theyears; contriving, published

“ ofTo the Honorable the and Membersthe libel: Senatorsfollowing
Thethe House of in from NewCongress Hampshire:Representatives

has to remon-exhausted,after much beenundersigned, begpatience
J. N.further at this Paymasterstrate the continuance station ofagainst
Car-In all our PaymasterasCarpenter purchasing agent. struggles,

us,has Democraticalways voted theagainst carrying straightpenter
ticket, to of Generaladverselyhis the friendsthrowing patronage

byand of a tool sent herealways theGrant, filling requirements
Mayof Andrew Johnson.carryWelles to out the interestsex-Secretary

? befrom such a burden Let the rebel sympathizerfor reliefwe hope
kind,a,convenienta will have office hours offor manexchanged who

oncea to those havingthere at least attend-towill be found dayand
there, Ports-will alike be .grateful.and officers and citizensbusiness

AaronH., Jr., Robinson,G.20,1869. E. Chas.April Peirce,N.mouth,
II.J.- W. H. JohnStevens, Hackett,Daniel E. A.Vaughan,Young,

Paine Durkee.”Bailey,
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thecharge defend-toinnuendoesThe also contains properdeclaration
to asreferred partIt bemayof damage.and allegations specialant.

of this case.
issue;generalthedeclaration, the defendant pleads (1)To this —

goodhad cause&c.; that the defendanttrue,isthat the libel (4)(2)
true, that, of the Unitedas citizento and ato bethe libelbelieve

that,libel, the chargesPortsmouth,in he exhibited theStates residing
allif guilty;investigated, uponand the removedmight plaintiffbo

■which takes issue.the plaintiffpleas
thesaysnon est heis aetío “becauseThe third as follows:plea

a citizenloyalhad beenand and beforedefendant then there was long
(lie the governmentin ofof and interested theStates, supportUnited

thereof, ofas presidentof General Grantand of the administration
andbeingthereStates, and that said then andthe United the plaintiff

andhaving navy, pur-in Stateslong been the Unitedpaymasterbefore
defendant, wasagent, Portsmouth, had,at said as thestationedchasing

believed, Gen-againstvoted the party supportinginformed and always
States, andof Unitederal as a candidate for the thepresidencyGrant

office;to thatadministration as after bis electionhisopposing president
theoffice, plain-into saidafter the of General Grantand, inauguration

tiff, thebelieved, alwaysand carriedas was informedthe defendant
ticket, his asoffice,ofand threw thestraight patronageDemocratic

ofto the friendsadverselyandsuch agent,paymaster purchasing
had,and, believed,andGrant, as was informedGeneral the defendant

ad-in theduties, previousof his said duringthe officialdischarge
States,of the Unitedof Andrew Johnson asministration president

Welles,ex-Secretaryand ofobeyed the behestswillingly requirements
had,andJohnson, daringin the ofinterest of said administration said
to the detri-rebellion,of with the rebelsthe war the late sympathized

States,of the Unitedment of and loyal peoplethe thegovernment
in rebellionlatelyand had beencontinued to with those whosympathize

and, after the; electionthe of United Statesagainst government the
States,of Unitedand of General as theinauguration Grant president

believed, to advocate andas the was andcontinued, informeddefendant
and hisJohnson, ofand saiduphold the of Andrewprinciples policy

believed, at theadministration, and, as the informed anddefendant was
hadbefore, had nottime of of and longthe saidpublication petition,

of his saidof theconvenient office hours for the businessprosecution
andoffice, properand not at his office at convenientcould be found

office; and thefor his saidtimes the transaction of the business of
admin-of saidthat and welfaregood,defendant believes the thepublic

should boistration saidof that theGrant, plaintiffGeneral required
•officershouldstation,at said and that a suitableremoved from said office

of thebe membersstead,in his and that the senators andthereput
New Hampshireof ofhouse in from the statecongressrepresentatives

toin order procurewere the and officers to be petitionedproper persons
station,navalremoval of said from said officeat saidthe the plaintiff
to theor ill-willfaith,the in and without malicedefendant, good
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said inplaintiff, but toorder tlie ofprocure removal tlie plaintiff
tliefor causes aforesaid office,from the said said to saidsigned petition

senators and representatives said wordscontaining libelloussupposed
in plaintiff’stlie declaration mentioned, lawfullyas havelie might

for thedone, cause andaforesaid, this ishe to Where-ready verify.”
fore, &c.

To this the plaintiff'plea demurred and defendantgenerally, the
demurrer,joined the and the questions demurrer werearising theupon

forreserved the consideration of of fullthe bench.

Small and forFrink, the defendant.

The of law in thisquestions case arise demurrer to the thirdupon
plea.
■ The defendant’s to as from oralexception it, the discussionappeared

below,in the court was to thatconfined the plaintiff’s justification
he acted hisupon and in for thepetitionasigninginformation belief
removal of the from office.plaintiff

I. This was a v.communication. Thorn 5privileged Blanchard,
Delorme,508; ;Johns. Reid v. 2 Ives,Bred. 2 B. & A.76 Fairman v.

642; 26;O’Donacjhuev. 23 v. 3McGeriren, Hend. Bodwell Osgood,
379;Pick. Leander, 548;Woodwardv. 6 C. & P. 1 American Leading

Cases of and(ed. 1857) 172, the cases there cited. The occasion was
one which repelled the of andmalice, the words werepresumption

in thepublished ofperformance a public duty.
II. onlyThe question theis,therefore whether signeddefendant

the inmemorial faith and isgood without malice. The burden upon
the toplaintiff show mala or that the defendant acted colorably,fi.des,
and, in fact, anythere was forno occasion defendant’s toresortingthe

is,justification.inspecial plea The issue however it is enoughwhether
that a actsparty his information and belief in theupon performance
of a duty. malice,The of ofpublic whole the case onegist being

if hiscertainly was information which he be-publication based upon
lieved, and was forth,made for the honest which 1ns setspurpose plea

34;there could have v. 9Burnham,been no State N. H.malice.
361,1 Hilliard 342,on 2;Torts v. Pick.116, Osgood,130 Boswell

Gilbert,383; Heath, 163; 98;v. 12 Pick. v. 6 GrayGassettBradley
1 American Cases the mindLeading 162. Whenever defendant’s
was to the ofled havecharges made,honest belief the lie it could not
been actuated Itby malice. would undoubtedlyhave been enough
that he had to incause believe the made theprobable representations

true,memorial to ofhave been doubt theirslightsomealthough
mind;truthfulness in his truth,remained but when he believedtheir

his mind had wasarrived at a of conviction than nec-stronger degree
to him.essary add,excuse It seems to that thehardly necessary

of pleathe is that of In 1language many cases. Americanreputed
ofCasesLeading 1857) 162, maywords are used: It be(ed. these

shown that the or was on a lawful and wasspeaking writing occasion,
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v.Bosivell Osgood,Iiimalice.made its truth and withoutunder beliefof
if the defendantsadmitted that383, must besay,3 tlie courtPick. —It

to true,bethe accusationbelievingintentions,had with honestproceeded
Into protection.be entitledit was wouldfact, not,in healthough,

Bigelow:of Judgeis theGilbert, language6 thisGray 98,G-assettv.
“ by thewas believedIt for that the publicationmust taken grantedbe

111. There5 Cush.See, v.also,etc. Swantrue,” Tappan,to boparty
used, but itis hardlyin languageare cases the sameother whichmany

the court to them.ofseems to call the attentionnecessary

theHatch, for plaintiff.

but thattrue, onlyI. libel wasnot that thepretendThe doesplea
that thecharges againstthe thewas informed and believeddefendant

“ thattrue, and that the defendant believesplaintiff were [believed]
from office.the ofgood,” etc., the removal thepublic plaintiffrequired

in themselves,II. The in the are actionablecharges (1)libel partly
“as actionable be-that of a rebel andbeing partlysympathizer,” (2)

damage.cause Be-are and followedthey byfalse have been special
ofor, rather, it is the theing false, by falsityis implied, provedmalice

Ev., justifia-of showingGreenl. sec. 168—and the burdencharge—3
ble the belief ofcause,cause is on the defendant. Probable and the

true,defendant that not unlesschargethe is are sufficient justification,
“the show motives.” Statedefendant can that he was actuated by good

v. Burnham, 9 H. sufficientlyN. 45. the defendant does notThese
show in the plea.

III. inThis libel was a communication.no sense Suchprivileged
libel:is theprivilege onlyallowed the defendant (1)where published

in asoffice, was thethe of duties of someproper discharge the public
;case theor,in v. 163 when offensiveHeath, 12 Pick.Bradley (2)

havingis,communication in to some officialgood faith, pow-addressed
to armyer correct the a an officer toevil, byas creditor ofsupposed

Ives, inthe of B. 642—or asecretary war—Fairman v. 5 & Aid. ju-
dutydicial wherein of some theproceeding; or, dischargethe(3)

1 M.defendant’s was v. Or. &interest Toogoodconcerned. Spyring,
Now, theR. 193. that defendantthe sets noplea privilegeup except

States, thewas a and inloyal govern-citizen of the interestedUnited
In thisandthereof,ment of the of Gen. Grant. thereadministration

is of thenothing distinguishto him other citizen Unitedanyfrom
States, in theall of whom loyal, supportare to be interestedpresumed
of of thethereof, president.the and of the administrationgovernment
No has the that isloyaltycourt to claim theyet given sanctionany

man, ofnumberany any men,of class or that one orproperty orparty,
have and honest adminis-greatera interest in a governmentgood
tration, of thisallowingthan all Theother citizens. consequences

be, any any libel,willplea maythat of the United States publishcitizen
has “in-officer, if beenand liehowever gro..s hurtful, a.publicagainst

” hishowtrue, meagreto be no matterformed and the chargesbelieves
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theinformation or thatunjustifiable bis belief. And it would seem
hissame would* if thatlicense be theallowable libeller apprehended

office,victim a for Tbewas candidate office.or tomight be appointed
cause, wasdefendant does not heaver that he had thatonlyprobable

andinformed believed the be no privi-libel to true. The gainslibel
of-it is had nolege because addressed to of Theymembers congress.

ficial orpower legitimatelycontrol over the nor couldplaintiff, they
inuse hisany influence for more thanremoval, Nothing,other men.

short, this thereforedistinguishes libel, false,from an andordinary
malicious, hurtful actionable,to the and notwith-plaintiff, therefore

the excuses set forth in thisstanding plea.

C.Sargent, veryJ. law fullyThe to this case wasapplicable
and thecase,considered in an in whichstated Netvearly Hampshire

Parker, J.,was recentopinion bydelivered in and more1837, the
far thedecisions have not asthe law that sochanged of,we are aware

Burnham, 9questions involved in this v.case are Stateconcerned.
N. thelibel;H. was an far as34, that,indictment for but soit was held

concerned,of the substantialprinciples defence were there was-no
difference between a and civilcriminal a case.

If to if thethe end be attained a isby publication justifiable^ as,—
is the an the elec-object removal of or toincompetent officer, prevent

tion of an tooffice,unsuitable to or to informationusefulperson give
know,the or incommunity, to those who have a and toright ought

lawful;isthey mayorder that act information,such occasionupon —the
and the occasion one in may prop-which matter of such naturebeing
erly be justifythe the eitherpublished, party making maypublication
or it.excuse

To of theconstitute a truthjustification, the must theparty prove
alleged,matter and the justification charge.must as broad as thebe

It is no issufficient to that true.justification show a of the matterpart
If defendant matterbythe cannot truth of:thcthejustify showing

he wasmay excuse the it madecharged, publication showingby that
occasion,a lawful motives.cause, and fromupon upon probable good

adds,He also on 43, that in a civil in justificationmatterpage case
should Butbe or notice of it a brief statement.pleaded, given by
that inin merely, givenmatter excuse it is isapprehended, properly

under it beissue, mayevidence the is said thatgeneral italthough
; see authorities.pleaded —and

It is also said for libel isthat matter in inexcuse a prosecution
defendant, withoccasion, goodwhere the a lawfulupon proceeded

is,motives wereprobable grounds, ap-reasons thatupon upon—that
a which out to unfounded.parently good,-but turns beupon supposition

This is a truth of thevery different from the actualthing showing
: is awhere that is a itallegations occasion, justifi-withproved, proper

motives;cation without to but maderegard provewhere the statements
defendant afalse, occasion,the needs to show not butaonly proper

ifmotive howgood bad,matter be motivealso, for, the untrue and the—
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isoccasionBut ■whenthecould or ?end be even excusedjustifiedthe
ifuntrue, heto befor whatone excusedmay stating provesbeproper,

motives;—it it fromhad cause andtrue, spoke goodto believeprobable
onsee authorities 45.page

said,Concord, J., thatSmith.217, byv. H. it isSo, in Palmer 48 N.
“ conditionally,most areof what are called communications”privileged

faith, motive,oris ofnot oneabsolutely, goodTheprivileged. question
athat com-and a A court cannot rulecan be settled only by jury.

itwhichconditions onis themunication withoutprivileged, assuming
faith,in ais made forheld to that it was goodbe privileged, namely,

grounds,a on reasonablejustifiable belief,and with foundedpurpose,
;of its truth see cases cited.—and

one, providedIn would a lawfulus,case the bethe before occasion
theAnd ques-the was and was cause.motive theregood, probable
informedtion hadis, whether that* the defendant beenfact,the mere

causeand that is to havingbelieved a fact was probableso, equivalent
itto thatbelieve it to be And think it could not be assumedso. we

whom howas so. A of inbybe informed a fact oneperson might
confidence, no onemight, for but whomsome have tospecial reason,

credence;else findreadilywould and a wouldgive the slightest jury
that a in which wouldbelief that case was founded informationupon
not ordinaryamount to of man ofanycause for the beliefprobable

be,would not the defend-capacity. The for whetherquestion the jury
ant itit,believed to ? There mightbut had he cause believeprobable

it;be suf-belief without and it not befor hence wouldprobable cause
not,ficient to allege belief, mightinformation and because thatmerely

in a isgiven sub-case, amount to cause. The fourthprobable plea
stantially laidcorrect in and as far as the rule downform, thusgoes
will warrant; and think this third is insufficient.we plea

sustained.Demurrer

Congregational Newington.Society Newingtonand Church in v.

land,fn andathe town of and for tract ofNewington1765 bought paid
thereof,a deed for that pur-to a committeeaccepted appointedrunning

thewhich contained the of the use to whichpose, following declaration
“ fqr of saidwere and the the inhabitantspremises To use ofconveyed:

andand a and usesuccessors, sup-their for theNewington, parsonage,
has atthe the Ever the townof ministers of since 1810port gospel.”

all thereof totimes used the and and thetakenpremises, applied profits
so, with theits of to do andunder a claimmunicipal rightpurposes,

re-abythe a in broughtof In billknowledge society. equity,plaintiff
of thetown,in for an accountligious thesociety prayingagainsttown


