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was,course ofsheeting dealingand in of the defendant’s. Thepacked
inwool ques­on for. Thethat wool remained these tillpremises paid

wasfor; that therewas not or and it was heldtion removed paid
2,29 Car. ch.and withingoodsa sufficient of thedelivery acceptance

delivered, theand3, 17, thoughsec. to an action for soldgoodsground
under­in of thea interest in themretainedplaintiff' special respect

Ld. C.Denman,stood not to till for.remove themengagement paid
court, was arguedin ofJ., says,the thedelivering judgment —“It

not to removethat, because, the course of the defendant wasby dealing
hadthe wool to a distance before of the theprice,payment property

on it as wasnot to or that such a lienhim, the retainedpassed plaintiff
that,We thinkinconsistent with the notion of an actual delivery.
mustevidence,this were removedthe to which the'woolsupon place

in actualbe as the and that he waswarehouse,considered defendant's
that itit as andof there soon as it waspossession weighed packed;

risk, burnt, forwas thenceforward at his if must have beenand, paid
had,him. not whatConsistently with isby this, however, the plaintiff

a but acommonly lien,called determinable on the loss of possession,
lien,a outinterest, sometimes but calledspecial growingimproperly

of his andof the actual possession,original ownership, independent
consistent with the in This he retainedthe defendant.property being
in on, goodsof the time that the should not be removedrespect agreed
to their But this isultimate of destination lienbeforeplace payment.
consistent, as to thestated,we have with the havingpossession passed
buyer, so that a and actualmay bythere have been delivery receipt

also,him. v. v. Tib­See, N. Y. and MortonMcKnight 537,5Dunlop,
bett, 15 Ad. & E. 428.(N. S.)

But cases,without to inreference the and without calling question
the ofauthority any case, we satisfied, alreadyare the reasonsupon

thatstated, here,the actual and shownof thereceipt goodsacceptance
in with sale,accordance the terms of contract of werethe conditional
sufficient to thatstatute,answer the of the and thererequirement
must be verdict.on theJudgment

Parker Perkins.v.

-andIt is to allow to comecustomary creditors insubsequent attaching
motion,defend, on and Buttheir for costs.upon securityfurnishing

are in no to defend than thethey position prin-otherupon any ground
could,debtor until have their claims to be bonacipal they proved fide

valid claims.

Assumpsit, B. Franklin &by Parker Winslow T. Perkinsagainst
aTrs., on to thepromissory defendant,note made the andby payable
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$900plaintiff, sumMay 1,1867,dated for tlie of in valuethirty days,
Co.,received. J. M. Chamberlain & as credi-subsequent attaching

tors, admitted to suit,were defend the the usual bond.having given
Upon trial onhere, issue,the general the theplaintiff proved execu-
tion of andnote,the read it to the and de-jury, there rested. The
fendant nonsuit,moved for a onthereupon the that the consid-ground
eration of the note had not been but the court denied the mo-proved;
tion, that,and instructed the thejury note being proved, there was
prima evidence of the toconsideration, which the defendant ex-facie
cepted, and ajurythe returned verdict for the de-having theplaintiff,
fendant moved to set it for error inaside the andrulings instructions

;aforesaid and the questions of law thus arising were reserved.

Soils, for the plaintiff.

Proof of of note bythe execution the the defendant was prima facie
evidence of A thusconsideration. allowed to in and de-comeparty
fend, in a suit stands in no better thanupon negotiable paper, position
the defendant of record. This is settled in Matheivsonv. Powderpoint

293,Wor/cs,44 N. H. 292 and and N. N.cases cited. 37 H. 89,12
H. 489,41 N. and 43 H.254, H. N. 593 are all cases theinvolving
question deeds,of consideration of and not of mercantile paper.

In all these cases the contesting the consideration ofparty the deeds
were atparties whose claims existed the time deeds bethe toalleged
fraudulent executed. In case at de-bar,were the the admitted toparty
fend did anot that he was creditor. de-prove Beingeven admitted to

“fend, ordinaryhe must that he is a theshow creditor. Then princi-
of would him toevidence” show that the deed forples require was not

consideration;a Iona but in this class of ancases to theexceptionfide
usual andexists,rule after admitted has is athe shown that heparty
creditor, the onus is and the underchanged,prdbandi party claiming
the it a Iona consideration;deed must show that was for untilbut,fide

creditor,there is that is a nothe such to theparty exceptionproof
The is inordinary pointrule exists. identical stateadjudicated this

Bell,in 43 N. H. C. J. 12Prescott v. 597. Kimball v. Kenner,Sayes,
N. II. to and248, creditors, not to creditorsexistingapplies subsequent
to the of the If the in 44 N.execution deed. case cited H. was not

defendant,fatal to unable to in waythe we are see what he can re-be
thatlieved of of he was a creditor: ad-showingthe burden being

it,not inand, fact,mitted to does since this suit he hasprovedefend
suit inbeen cast in his Merrimack this as wecounty upon issue,very

understand.

attachingfor creditors.Rolfe, subsequentspecially,

Kenner,J. In Kimball v. 12 N. H. it wasSargent, 248,C. held
deed,in of the of athat the aacknowledgment, receipt consideration,

is that aexistingnot of itself evidence creditors considera­against
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wagtion in onfact received. As who have levied theto creditors
land, andconveyance,the deed is to be mereregarded voluntaryas a

of the consid­to be fraudulent until evidence is offeredpresumed some
;eration if theand that even the admission contained in deed were

held to evidence wouldconsideration,be evidence of a thatprima facie
be a had levied onbyrebutted that whosufficiently showing person
the land rule,was a creditor was made. This thus es­when the deed

Wendell, H. 184,was in v. 21 wheretablished, followed N.Belknap
Gilchrist, is,that ruleJ., says generalC. there is no doubt that the
that a claiming show, againstunder a must asparty existingdeed

;­creditors, that deed was togoodthe made consideration­upon —­and
the In v.same effect is v. N. H. PrescottFerguson 37 97.Clifford,

593, authorities,43 N. Bell, J., saysH. C. theseMayes, reviewing
that these decisions this far natural con­anycarry beyondprinciple
struction of the if deeds are madestatutes, merely that,which provide
mala or without good consideration,or without a valuablefide, faith,
they shall as ;be void to it for the court,creditors wasyet competent
for the of into the of topurposes carrying statutes,effect thesepolicy
prescribe a rule inof from that existing ordinarydifferentpresumption
cases. It is not now to thematerial, he into correctnesssays, inquire
of these decisions. Their istendency towards ofsuppressionthe
fraud, and is therefore and be asright; they may, regardedperhaps,

an toestablishing exception rule,the special reasons,general upon
.limited to a particular case­

We do not recollect any case where the same of construc-principles
tion notes,have been to but no reasonapplied promissory whywe see

be,they fraudulent,not whenmight the is to show them orobject
without consideration, void,and as creditors. But ifagainst existing
the same is to deeds,doctrine be held as to notes it stillas toapplying
does not reach far to this case. The attach-enough cover subsequent
ing creditor has not hisproved claim. The is hereplaintiff claiming
to debt;recover a Iona the is here tillsdefendant claimopposingfide
of the groundthe is aplaintiff, that he creditor of the defendant.upon
Tie has been allowed to in defend he hascome and because a subse-
quent butattachment, anyhe has not that has real or Ionaheproved

and muchdebt, less a debt that was due plaintiff’swhen the notefide
was orgiven, even when he made his attachment. It must be enough
for the to his in untilnote the there isplaintiff’ prove ordinary way,
some of the of ofproof validity the claim the subsequent attaching
creditor.

In N. 289,Mathewson v. Powder 44 H. it thatWorks, is held ad-any
mission againstof is for as agoodthe debtor the plaintiff subsequent

and that not inattaching creditor, such creditor does defend otherany
orway, any other than the debtorupon ground, might;himself that

he stand;stands on wouldno better than the himselfground party
that he andmakes the defence for of not inrecord, anythe defendant
other In any view, the evidence wascapacity. competent,plaintiff's
and or creditor.defendingwas as thisagainstsufficient the debtor

on the verdict.Judgment


