
THE634 OPINION OF JUSTICES.

the juryforbe evidenceIn in willthis facts stated the caseview, the
of lawtrial; any questionto do notbut they presentconsider theupon

court.thebycan be determinedwhich of theupon rightsthe parties
discharged.Case

* Opinion of the Justices.

United, Paw.Ponds— ConstitutionalIncomes— StatesTaxation —Private

cent, on thetwenty-five perstatute, eveiy personA that forprovides taxing
fromaccruinghim the year,received by duringof all incomesamount

laws ofsecurities, thetaxed underbonds, not otherwisenotes, or other
thethan those of Unitedother securitiesbe valid as tostate,the might

States.
securities,notes, bonds, and otherif, ofunder the general descriptionBut

bonds,to include Statesintention of the statute Unitedwas theit
thesecurities, of to Unitednotes, moneyother for loansor giventreasury

farstatute, asthe soStates, act of thenbyauthorized congress,duly
of the Unitedsecurities, is in conflict the constitutionsuch withregards

void.States, and utterly

* thatof Hampshire providesof the constitution New(Part II)Art. LXXIY
council, havegovernoras as the and shalllegislature,the wellbranch of“Each

superior importantopinions justices uponthe of the of the courtauthority requireto
law, upon solemn occasions.”andofquestions

LIX, LXXIV,Arts.(Partcourt” in Art. XVII and“superior I),The words
“LXXVI, supreme judicial (Partand court” in Art. XXX YII),(Partand XCIY

constitution, the same court.II) of the refer to(PartXL and XCIIIand Arts.I),
constitution,indiscriminately, by the framers of toapplied theterms wereThese

tribunal of the state.highest judicialthe
“ judiciallyhas decided in this state.occasions” never beenare solemnWhat

Missouri, upon provisioncourt of a similar in the con-supremejudgesThe of the
1874,state, 23,February requeston in answer to a of thesaid,of thatstitution

constitution, requiresThe in our which theprovisionof representatives,house —“ law,’of constitutional and on‘important questionsongive opinionstojudges
‘ occasions,’ governor generalthe or either of thethe instance of branchatsolemn

character, vague,and in termsis somewhat anomalous in its couchedassembly,
hardly is aindistinct, interpretation.of definite What solemnsusceptibleand

may regarded law,as an of constitutionalimportant questionwhat beoccasion, or
easily defined; and werequestions perhapsnot the answers to thesemattersare

legislative departments governmentbe left to and of theto the executivedesigned
themselves, itself;judicial departmentfor and to the to determine forto determine

of this Seepractical provision.”heretofore has been the constructionand such
498, 139,Judges, 499; and, effect,the the 37 Mo.of 55 Mo. to same seeOpinion —

Reporter.Mo. 586-589.140, 51and
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STATE OF NEW HAMPSHIRE.

Department,Executive \
Concord, 28, 1865. )Nov.

the State NewJudicial CourtTo the Mon. Justices the Supreme for ofof
:Hampshire

the consti-ofBy conferred section 74authority byvirtue of theSirs—
the con-uponstate,this I require your opiniontution-of most respectfully
entitledthean at the session ofstitutionality legislature,of act lastpassed

for of Incomes.”“An Act the Taxationproviding
theadvice of Council.By

SMYTH, Governor.FREDERICK

andNewTo His EredericTc GovernorExcellency Smyth, Hampshire,of
the Honorable Council:

court, have con-The of theundersigned, justices judicialsupreme
thecommunication, in ask ouryou uponsidered whichyour opinion

“An Act for theact of July 1,1865,whether the entitledquestion
isTaxation of constitutional.Incomes,”

in intaxed, the townact that shall beThe provides every person
on theor the first ofwhich he is an inhabitant resident on day April,

the ac-amount of all himby during year previous,incomes received
bonds, notwhatsoever,or other-notes, anyfrom other securitiescruing

of cent.twenty-five perthe laws of this the sumstate,wise taxed under
of objectionIn ourthe for noapplication particular groundopinion,

examination, we seeto the of the act is out. Onvalidity pointed
norraised,andin form in which the tax is to be assessedthenothing

taxed,to be thatin ofthe thegeneral description property proposed
law. The taxto of thevaliditycan as a thealleged legal objectionbe

notes,fromto of the income derivedamounts a definite proportion
bonds, anyNo of descrip-and other securities. securities particular

are nottax; and webytion name as the of theare selected object
any that whichwaya tax raised inof constitutional toobjectionaware

in act.of theto the kind describedwould generally propertyapply
bonds, and othernotes,of se-But theif, general descriptionunder

to forgiventhe act include securitiescurities, it was the intention of
a of theStates, congress,the authorized lawduly byloans to United

securities,so far as suchact, regardsthen arises whether thequestion
in of States.is the Unitedconflict with the constitution

“ on theconstitution, moneyto borrowbyhas theCongress power,
;is thecredit the United States.” The constitution lawsupremeof

with the properand law which conflictsanyno state can enactlegally
Whetherbyof to the constitution.grantedexercise this power congress
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theany of con-law ina is conflict with thisby provisionenacted state
ofjurisdictionis to thestitution, ultimatelya whichquestion belongs

of that court;the thecourt of the United States and decisionsupreme
in all otheras final and conclusiveupon the must be receivedquestion

courts.
a taxauthorizeThe a state has towhethergeneral powerquestion,

on has been repeat-States,securities for a loan to the Unitedgiven
and mustStates,edly considered in the court of the Unitedsupreme

that court.be ofas settled the decisionsregarded definitively by
448,In 2 decidedPetersCharleston,v. The CouncilWeston City of“ States,in United1829, it that a tax on stock of thewas decided

thestate, powerheld of a is a tax onan individual citizenby
and cannotto States,borrow of the Unitedon the creditmoney

with thebe consistentlylevied or under the of a stateauthorityby
under aconstitution.” In tax in was assessedcase,that the question

“ money se-law net income of interest upona tax theimposing upon
cent, stockcured stock,insurance six and sevenby bonds, notes, per

has beenof interestStates,the United or other whichobligations upon
ittax,Thatreceived, everyof on dollars.”twenty-five cents hundred
inwill 1,1865,tax our ofseen, by Julybe was like the actimposed

on theof amountthis that it was a tax a fixedrespect, proportionate
a tax onnot in formsecurities,income derived from the and name and

case, taken bythe In that a wassecurities themselves. distinction
bonds, and aa tax theThompson, between assessed ondirectlyjustice,

not, how-tax from them. wason the income derived That distinction
“ the broadever, court, and the decision onadmitted the wasby put

orin any shapethat United States isground stock of the not taxable
manner whatever.”

of theIn that Justice Marshallcase, opinionChief delivered the
tocourt; in of the constitutionand, granted bythespeaking powers
in-,vitalof morehe one be selected which iscongress, says, can—“No
ofthe creditterest than this of oncommunity moneyto the borrowing

AmericantheNo has been conferred bythe United States. power
of whichon the free and exercisetheir unburdenedpeople government,

when thewar,more member of our Ineveryaffectsdeeply republic.
defended,to bethe of the nation arehonor', the safety, independence

utmost, bemustwhen all its are to be strained to the creditresources
andoftaxation,in aid of and the abundant revenuebrought peace

the de-urgentto the exigencies,must beprosperity anticipated, supply
for the most importantmands of the moment. The objectspeople,

their gov-in of havenations,which can occur the progress empowered
crediton the ofto borrow moneyernment to make these anticipations,

more inju-orthe Can be more dangerous,United States. anything
statea everyof authorizesthan the admission whichrious, principle

of taxa-in theUnion, rightand the whichevery possessescorporation
?”of thisthe exercise at their discretiontion, powerto burden

court of theconsidered in theagain supremeThe same wasquestion
v. Newof Bank Commercein the recent case theStates,United of
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March, case,In thatin 1863. it620,2 Black. decidedYork City,
“ to taxa­is not subjectStatesthe Unitedthat ofwas decided stock ” “ for that isthat a state law; purposestatetion under the laws of a

States stockthe tax on the Uniteditunconstitutional, imposeswhether
of the tax-payer’s property,nomine, aggregateor it in theeo includes ” “; a tax on the loans ofthatits worthatto be valued like the rest

the constitutional poweruponrestrictionthe federal is agovernment
; if hadand, the states such amoneyof the United States to borrow

toit be so used as defeatunlimited, mightin its natureright, being
the federal power altogether.”

unanimousdelivered the otcase, Nelson, opinionIn this justice,
andcourt, chiefTaney, Wayne,of justice,the which then consisted

Miller,Swayne, Davis, and justices.Nelson, Clifford,Catron, Grier,
for that ofon the theirplaintiffs partThe tax in was assessedquestion

not inStates stocks. It was namewhich consisted of Unitedproperty
themselves,the bonds but onand form on thedirectlya tax assessed

bonds of the United States.includingof thegeneral property bank,
“that25, 1862, allFebruaryact of providesThe congress passed

States, byheld individu-bonds, of the Unitedstocks, and other securities
shall be fromStates,als or taxa-exemptwithin the Unitedcorporations

court hadtion New York decidedunder state The thatauthority.”
of this ofetc., made after the act con-bonds, contract,held by passage

taxed; in thecould not and the court ofgress, question supremebe
andwhether, constitution,the under theUnited States withoutwas,

to be táxedact of were liable under the lawany the bondscongress,
v.of the Commerce New Yorkstate. This of Bank iscase Cityof

that, the constitution,an the under andtherefore toauthority point,
on the stocks ofcongress subject',of of theindependently any act

states.byUnited from taxation theStates are exempt
In York a distinction wasthe Bank v. New urgedCommerce City,of

in on the anddirectly securities,tax assessed aargument between a
securities; but thistax thegeneral includingon distinc-property

After to severalreferringtion was analo-rejected the court.by
cases, that the cannotin it held states enact lawsgous which had been

of theby congress powerswhich con-may embarrass the exercise
Nelson, inferred Justiceby constitution, deliveringthe Mr. the

The conclusive answer toof the to thecourt, say,opinion proceeds —“
attempted in all these thatis,cases the ex-authorityexercise of state

tois in thegranted generalercise govern-of thederogation powers ” “ thatment, it isadmitted, government,within it iswhich, supreme;
or whether it is awhose judicial, gov-powers, executive, legislative,

one, not,of this or are to theernment like subjectenumerated powers
or su-control of cannot be sovereignanother distinct government,

to the other. This is sobut inferiorpreme, palpablesubordinate and
Its andtruth,a functions means,that beargument superfluous.would

andessential the employmentto the of the governmentadministration
of and annihilation.them, interruptionare possibleliable to constant
The The to borrow oncase in hand is illustration. power moneyan
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im-of the mostthe credit of is onethe United States is admitted. It
itsand exerciseportant and vital government,functions of the general

ina to meet exigenciesmeans of resourcesnecessarythesupplying
means,or thetime of war. is functionor But of what avail thepeace

if thatIt isanother it at ? apparenttax discretiongovernment may
vital, are at thethe andmeans,orpower, function, importanthowever

remem-mercy alwaysof that And it must begovernment.other
bered, if of the otherthe to at theright parta tax all exists onimpose

nature, limits.nogovernment, which, acknowledgesit is a in itsright
And other orthe is in to every powertrueprinciple equally respect
function of another.”a to the control ofgovernment subject

200,case, 2 de­Case,In a still Wall.later the Bank-Taxcalled
of the Unitedterm,cided at 1864,the December the courtsupreme

bench,to thatStates, after the of Chief Justice Chaseappointment
”“ to theheld equalthat a tax on a valuationbylaid a on banksstate

in, is taxaamount of bein,their or secured to paidstockcapital paid
ofon consiststhe of when thatinstitution,theproperty and, property

void. Thestock of tax isthe federal law thegovernment, layingthe
March, 1863,incase Bank Commercev. New York was decidedCityof

an actand in Yorkof that of NewApril year passedthe legislature
theon actualbanks,the a tax assessedchanging mode of fromtaxing

in,capital paidvaluation of oftheir to a tax on the amountproperty,
whentime thewithout at theto the of the stockregard actual value

banks wasCase,tax tax on thewas assessed. In Bank-Tax thethe
of1863, capital paidassessed under the act on amounttlieof April,

; andthe banksin, and not on toa belongingvaluation of the property
of bo­it nature acontended, in tax in thewas that the wasargument,

not a tax onandbanking,nus for ofthe and franchisepaid privilege
andotherwise, decidedof held;the the bank the courtproperty but

of thethat tax tliewas, effect,the in a tax on propertysubstance and
them, and thatbybanks and on the States heldof thesecurities United

v. NewCommercethe case was not to from Bankbe distinguished of
thedoctrino, that statesYork The of thereasons and groundsCity.
conferredcan theenact no laws withindirectly powerswhich conflict
in su­on discussed theconstitution,the have beencongress by amply

of McCullockin casecourt of thepreme States,the United especially
.v. 4 Wheat. 116­Maryland,

the deci-byas establishedfinallyThe doctrine must now be regarded
which havein casescourt,sions of that and the threeit has been applied,
aunder state lawmentioned,been to a to be assessedtax attempted
find no dis-We cansecurities for States.upon loans to the United

that have been heldin the taxesform ortinction, substance, between
1,1865,Julyofby•voidin and our statutecases,these taxthe imposed

ofthe authorityto fromthat can withdraw the usproposedquestion
considered,deliberatelycontested,those cases. They strenuouslywere

unanimous opiniontheand two of decidedrecently bythem have been
and in theTaney,Justicecourt,of Chiefthe in one case withsupreme
Thatbench. courtof theother with Chief Justice at the headChase,
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of allfinal determinationfor thetribunalthe supreme appointedIs
of the Unitedconstitutionof theon the constructionarisingquestions

court,that thebyhas beena decidedand when suchStates, question
ofthe limits thewithinjurisdictionson all otheris bindingdecision

States.United
sus-506, faithfullyof-Booth,v. 21 How. the importanceIn Ableman

cases is stronglyin suchcourtof the supremethetaining jurisdiction
Taney, of thesays, powerswho there speakingChief Justicebytout

Thegovernment,the federalconstitution onby theconferred —“
not becould peacefullyon this governmentthus conferredsupremacy

with equally para-it was clothed judicial powerunlessmaintained,
; if left to the courtsfor,it intoin to executioncarrymount authority

states, would unavoidablydecisionsconflictingof of the severaljustice
to be alwaysbehardly expectedand local tribunals couldtake theplace,

and the consti-of which we have spoken,from local influencesfree the
States, and the powersand and treaties of the Unitedtution laws

differentwould soon receive inter-theto federalgranted government,
of the United Statesandstates,in different the governmentpretations

inin and another another.thingsoon one one statethingwould become
that itits as avery government,to existenceIt was essential therefore

of in-of courts justice, altogethershould have the power establishing
; and thatto into its own laws aof state effectcarrypower,dependent

in which arise un-mightwhich all casestribunal should be established
States,laws and of the United whetherthe constitution and treatiesder

should be andStates, finallya court of the Unitedin a state court or
it is thatsuch a tribunal obvious theredecided. Withoutconclusively

decisions, and that the supremacyno of judicialwould be uniformity
so incarefullyname for providedis but another independence),(which

notto,referred could bepossiblyof the constitution abovethe clause
withassociated this paramountunless it wasmaintained peacefully,
on the general gov-it was conferredauthority. Accordingly,judicial

clear, It isernment,, in and terms. declaredprecise, comprehensive
shall, enumerated, extendotheramong subjectsthat its judicial power

andand the constitution lawsall in law underequity arisingto cases
States, incases,in as well as the othersand that suchof the United

as lawboth tojurisdictionthis court shall haveenumerated, appellate
assuch regulations congressand underexceptionsand with suchfact,

observed, is conferred onit will beThe power,shall make. appellate
in a shall arise. Itor suits which such questionthis court in all cases

States,United butin the inferior courts of theto suitsis not confined
arises, it be in aa whetherwhere such questionto all casesextends

; isand it manifesta or of the United Statesstate,tribunal ofjudicial
the consti-in a tribunal created bypower,that ultimate appellatethis

andto the independencedeemed essential secureitself,tution was
as-in of actionthegovernment sphereof the generalsupremacy

United Statesit; constitution and laws of theto make thetosigned
; evils whichin and toevery guard againstand stateuniform the same

the courts offrom betweenarise conflicting opinionswould inevitably
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au-States,a and if no common arbiterstate of the United there were
thorized to decide between them.”

cent, on incometaxThe whether a ofquestion, twenty-five per
notes, to the Unitedbonds,from for loanssecurities,derived or other

1865,1, we findStates, can act of Julybe assessed under thelegally
inStates,to thebe decided the court of the Unitedclearly by supreme

thebycases to and concludedwhich we have referred. We are bound
if so dis-decisions,of and at we wereliberty,those are notauthority

to their correctness.posed, question
1,1865,We our to that the act ofbe, Julytherefore certify opinion

“ it was thefor in so far asIncomes,”entitled An Act the Taxation of
fromderivedintention of the to a tax on incomelegislature impose

Unitedof to thebonds, or other for loanssecurities, given money
States, constitutionauthorized is in conflict with theduly by congress,
of the States,United and void.

PERLEY,IRA
SARGENT,E.J.

BELLOWS,A.HENRY
DOE,CHARLES

NESMITH,GEORGE W.
H. BARTLETT.WILLIAM

Concord, 19, 1866.March

Opinion of the Justices.

of TheThe in and returnsof town-clerks recordspowers amending votes..
duties of the board of canvassers in cases.such

returns ofrecords orstatute,The to amend theirtown-clerksauthorizing
“ case,”of thefactsto theaccordingvotes for state and officerscounty

thewith dec-to correspondmake their recordauthorizes them toonly
the time inatmade the moderatorvote,laration of as bythe publicly

amake it trueas toamend their returnand to sotown-meeting,open
of such record.copy

only requireofficers canof the votes for suchThe board of canvassers
abovein mannerreturns theto amend their records ortown-clerks

andof recordback suchgoand of canvassersstated, the board cannot
return.

Straw, New Hampshire:To His E. A. GooernorExcellency of
My du-in to theYours, regardcertain inquiriesDear containingSir —

members ofin the votes forand council canvassingtheties of governor
Hon.I to S. N.me the 6th instant. wrotereceived onbywascongress,

each,Manchester, Franklin, asPike, requestingF. ofBell, and Hon. A.of
acourt, of the court brief uponfurnish the membersto toa friend of the

fromhave receivedby weAccordinglyraisedthe your inquiries.points
Thewe have considered.brief,an able whicheach of those gentlemen

consultation, informand, I toam happyhave been .together, uponjudges


