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au-States,a and if no common arbiterstate of the United there were
thorized to decide between them.”

cent, on incometaxThe whether a ofquestion, twenty-five per
notes, to the Unitedbonds,from for loanssecurities,derived or other

1865,1, we findStates, can act of Julybe assessed under thelegally
inStates,to thebe decided the court of the Unitedclearly by supreme

thebycases to and concludedwhich we have referred. We are bound
if so dis-decisions,of and at we wereliberty,those are notauthority

to their correctness.posed, question
1,1865,We our to that the act ofbe, Julytherefore certify opinion

“ it was thefor in so far asIncomes,”entitled An Act the Taxation of
fromderivedintention of the to a tax on incomelegislature impose

Unitedof to thebonds, or other for loanssecurities, given money
States, constitutionauthorized is in conflict with theduly by congress,
of the States,United and void.
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Opinion of the Justices.

of TheThe in and returnsof town-clerks recordspowers amending votes..
duties of the board of canvassers in cases.such

returns ofrecords orstatute,The to amend theirtown-clerksauthorizing
“ case,”of thefactsto theaccordingvotes for state and officerscounty

thewith dec-to correspondmake their recordauthorizes them toonly
the time inatmade the moderatorvote,laration of as bythe publicly

amake it trueas toamend their returnand to sotown-meeting,open
of such record.copy

only requireofficers canof the votes for suchThe board of canvassers
abovein mannerreturns theto amend their records ortown-clerks

andof recordback suchgoand of canvassersstated, the board cannot
return.

Straw, New Hampshire:To His E. A. GooernorExcellency of
My du-in to theYours, regardcertain inquiriesDear containingSir —

members ofin the votes forand council canvassingtheties of governor
Hon.I to S. N.me the 6th instant. wrotereceived onbywascongress,

each,Manchester, Franklin, asPike, requestingF. ofBell, and Hon. A.of
acourt, of the court brief uponfurnish the membersto toa friend of the

fromhave receivedby weAccordinglyraisedthe your inquiries.points
Thewe have considered.brief,an able whicheach of those gentlemen

consultation, informand, I toam happyhave been .together, uponjudges
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honorhave I have theyou, an whichagreed unanimously upon opinion,
serv’t,yourherewith to submit. obedientVery respectfully,

28, Sargent,Concord, E. Chief Justice.J.May 1873.

Concord, May 28,1873.
andTo His Straw,Ezehiel A. NewGovernorExcellency Hampshire,of

the Honorable Council:
havingThe court,the of theundersigned, justices judicialsupreme

considered the and coúnciíthree -which thequestions governorupon
thehave our canvassingin relation to their inrequested dutyopinion,

returns of votes for in and consideredrepresentatives congress, having
p.tthe to the can-arguments submitted our each ofus, suggestion, by

didates concerned, make therespectfully following reply:
“The first andis, Is it ofquestion the theproposed duty governor

council to go accuracy,behind said returns to as to theirexamine
before and to themaking the declaration the certificategiving required

”who to theperson be ? To this toappears answer, Yes,elected we
extent hereinafter explained.

“The second is, Ifquestion returns,it is dutytheir to behind thego
are they to dorequired more than to ascertain that said arereturns
correct, according to the indeclaration made the officersby proper

”open andmeeting, the records at thisthereof made the time ? To
we answer, No.

“The third Ifquestion is, the of and thecorrectness the declaration
record ascertained,is to be how far shall andextend,the investigation
in what shallmanner the thisevidence be taken and submitted ?” To
we shown,answer, that, on beingdue cause wouldthe investigation

extend farproperly so as to enable the and council togovernor require
the town-clerk to amend his and therecord, thereof returned tocopy
the state,ofsecretary so that the same should the factstruly state
which it was record;his to induty and that such investigation,.an
depositions intaken the form in andcustomary judicial proceedings,
oral given intestimony the of the and afterpresence council,governor
due notice to the interested, wouldparties be free from many objec-
tions to which ex isevidenceparte exposed.

The reasons for our on the of theopinion, subject town-clerk being
required to amend his record and the thereof returned to thecopy
secretary of state, may useful topossibly be the and councilgovernor
in making a of the law in thatpractical application the investigation
may had.be

The ofsections 30following of the Generalchapter Statutes relate
”“to the Election of inRepresentatives Congress:

“ 4.Section The in inthe several towns each district shallmeetings
be warned and and thegoverned, returns of votes for representatives

out,shall be made certified, sealed, transmitted,signed, directed, re-
examined,ceipted for, and atcounted, the same time and in the same

manner as for the returns of votes forprovided senators.”
“ Section 5. such examination andUpon count, the person having

the largest number of votes returned in shalldistrict be declaredany
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to theforthwith transmit personand shallduly elected, tlie governor
state,of theso under the sealelected a of such electioncertificate

secretary.”thesigned himself, countersigned byandby
that town-meet-Constitution,32 II providesArticle of Part of the

whomoderator,abyforings the shall be governedchoice of senators
shall, thein in receiveselectmen, meeting,openthe of thepresence

invotes, town-clerkshall,and of andin the selectmenthe presence
said and make a declarationand the votes, publicsort countmeetings,

offor, and the numb'erwith votedthereof, everythe of personname
ofa fairvotes for shall make recordeach and the town-clerkperson,

town-book, a fair attestedsame,the and shall make outat in thelarge,
state.secretary ofcopy thereof, to be sent to the

asshall, as soonand councilArticle 33 thatprovides governorthe
state, and actbe, tomay secretaryreturned theexamine the copies of.

material ofTlie mostthe suchupon by copies.evidence furnished
byand confirmed thethese are reenactedconstitutional provisions

Statutes.sections of Generalfollowing the
“ in inshall, the28, meeting,The moderatorChapter Section 15.

town-clerk, votes,and count thesortpresence of the selectmen and
in,and ofthe number tickets givenmake a of wholedeclarationpublic
forwith and number of votesfor,voted thethe name of every person
ata fair record thereofeach and shall makethe town-clerkperson,

inlarge the books of the town.”
“ a fair andout2. shall make29, Section The town-clerkChapter

forin at any meeting,exact of all suchgivenof the record votescopy
senator, anddistinctcouncillor, separatefor and forgovernor, upon

is athe same trueof each thatpieces copyshallpaper; certify upon
and directof said seal saidrecord, separately,and shallcopy copies

astate, superscriptionand forward of withsecretarythe same to the
or first ofdayon before theupon thereof,each theexpressing purport

nextApril ensuing.”
applicable,In arecase to which these constitutionalany provisions

state, and, bylaw of the theand thethey are the controlling supreme
in con-tostatute madecited, applicable representativesaretheyfirst

to leavestatutes are too explicitThe and thesegress. constitution
moderator to countdutyin of thedoubt our minds o'f theany general

his orcount,ofof the resultvotes,the and make a declarationpublic
modera-to a of theof make recordtlio of the town-clerkgeneral duty

toconstruction we are-ableonlytor’s of that Thedeclaration result. ”“ constitution, andinof the theto the words a fair record samegive
“ is, ofstatutes, mean a recordin that theya fair record thereof” the

“ totribunalis not an appellateThe clerkpublicthe declaration.”
countmoderator, an in the moderator’sor to correct erroroverrule the

record, within accordancevotes,ofdeclaration, or to make a theand
himself, with other evidenceanyin accordancemade orbya count

isclerkand declaration. The responsible,the countthan moderator’s
declaration, but forcount orof moderator’snot for the theaccuracy

that and decla-correct record of countin ahis own accuracy making
to sent to theof the record beand in a correctration, making copy



643OFOPINION THE JUSTICES.

inpublic,of to bestate. The moderator’s declaration issecretary
town-clerk, allandin ofopen town-meeting, selectmen,thepresence

will-others who in able andelection,an and betake interest themay
imme-to of itdetect aing error, and obtain correctionexpose anyand
of theframersit Anddiately, when can be corrected. 'theeasilymost
a con-toconstitution reliedand of the referred to evidentlystatutes

ofa meanssiderable of asextent the the declarationupon publicity
rely upona and did notobtaining record,correct count and a correct

the clerk noterrors,as ofa tribunal for the silent correction publicly
corrected inby town-meeting.the moderator himself open

money,onIf, a orquestion money byof taxationraising appropriating
or atoput vote he voteby moderator, passed,the should declare a

resolution clerkin of theno would consider it theoneadopted, power
histo declaration,revise the ofand the evidenceuponmoderator’s

own ofsenses, or showor his own of the sound of voicesestimate
hands, declaration,or other thanupon testimony the moderator’s
make a notrecord was"that the vote not or the resolutionpassed

townwould of theadopted. Such a throw the businessproceeding
into and ofconfusion, government;one the of freedestroy safeguards
and mod-the law annul thethe clerk no more to orgives alterpower
erator’s count and on than questions.declaration electoral on financial

In anvarious correctingelection there are various methods ofcases
error of andthe countmoderator, not corrected himself in theby

indeclaration. It not could arisedoes now occur to us that caseany
which error;there for of thewould be no an but oneremedy such

toquestions now authorizedis, whether the and council aregovernor
cause such an error to in a representativebe corrected the election of
in aware,congress. onlyThe so as we arestatutory farprovision,
which is is ofsupposed to confer such section 4any authority, chapter
33 of the Statutes,General which is-as follows:

“ If the insufficientclerk of town shall an orany make incorrect
record therein,or anyreturn of the at formeetingvotes given any
officer, maythe tribunal by whom said votes are and correctedopened

expense,saidrequire at saidclerk, his own to come in and amend
record or to thereturn, facts of the case.”according

In our it thewould be to hold thatjudgment highly unreasonable
section, andlegislature, in thisenacting governorintended that the

council make, byshould tobe authorized to the town-clerkrequire
amendment, indutya record it was not make the firstwhich his to
instance. And the of this consideration is increasedweight greatly

the terms andby statute,of the the governorforegoing empowering
“council to record,”in and saidthe clerk to come amendrequire

which it at clerk himself:authorize to be done of theonly the expense
that the of leavingmeant to the extentlegislature to the clerkpunish
his forbusiness of a to no faultand the cost Concordpaying journey
of the ofown,his but for in resultdeclaringan error of the moderator

count,his own which andsingularis a to veryestablishproposition
bevery reasons would that the clerk shouldstrong be necessary:

to isrequired in and his at his own expense,come correct own errors
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a rule tlie For anlegislature might have seen good reason to adopt.
error in his record of the moderator’s of hisdeclaration of the result
count, or for an error in tothe of that to be sentmaking recordcopy

state,the secretary of in ourthe clerk would andbe fairly responsible,
opinion, council,the governor and suchofupon satisfactory proof

“errors, are authorized to comerequire the clerk at his own toexpense
in,” and by amendment make theyhis record and what shouldcopy

”“have at to itfirst, accordingbeen the facts of the case which was
his toduty Beyondrecord. this do not think the legislaturewe
intended the andgovernor council for errorsBeyond this,should go.
which ought to be corrected, there is a in anotherremedy pro-plain

beforeceeding another not but alsotribunal, kind,in cases of thisonly
•in cases of all kinds which occur to us.

of theBeing the and re-confidently that, where the recordopinion
turn of the clerk are and dec-consistent with countthe moderator’s
laration, they constitute the liadarecord and return whichonly .he
lawful toright we think it hold thatmake, would toextraordinarybe

“to be an or con-return,”incorrect insufficient in the senserecord or
intemplated the statute which and councilauthorizes the governor

“to him hisrequire at own to in and amend.”expense come
Our conclusions are his-by reasons, drawn from thesupported other

of ourtory on andlegislation the and a critical examinationsubject,
comparison statutes,of the statutes now' in whichforce with former
clearly intent,,.andmanifest a long-continued ofuniformity legislative
a settled system of 23, 1813,ofpublic providedThe act Junepolicy.
that the moderator should ofdeclare in the state theopen town-meeting

“vote, and that the clerk’s votesreturn should that the followingstate
were in ingiven for--, openwhich votes have declaredbeen

For a oftown-meeting.” review of other andstatutes, particularly
the 5,act of 1839, and RevisedJuly of section 4 of 30 of thechapter
Statutes 1842,of we argumentsrefer the and to thegovernor council
which us,have been tosent of which are submitted.copies herewith

Our conclusions inare also othernumerous decisionssupported by
states, and the entire ofabsence far as have been able to find)we(so

decisions; ;conflict inany the in this stateby the books of forms used
town-clerks;by the forms sent the to theannually by state government

and by the uniform and universal of thepractice peopleunderstanding
'of the for astate of time.long period

We forbear to more at of thego into a detailed statementlength
reasons of andour statutesopinion, the and thedeeming foregoing,
documents referred to, be,to answerfor a sufficientpractical purposes,
to -the questions propounded.
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