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Swain v. Saltmarsh.

consideration note.want orConstruction deeds—Partial of ofof failure

deed, material fact thata is of willeveryIn admissibleconstruing proof
intended, will enablethe or which theto oridentify person thinghelp

ofnear be in the themay position parties,court to themselves as asput
then construe the deedand of the and the court willespecially grantor,

intention, findas when can in thethey enoughso to effect to thatgive
deed to the land.identify

A defendant to enter into theshow that he induced formay bargainwas
ofthe of land the false and fraudulent thepurchase by representations

theas to its and in order to foundation forlaylocationplaintiff quality,
a failure ofclaim that there was a or of consideration thepartial want
note for the of said land.given purchase-money

H.Assumpsit, William B. Aaron Saltmarsh. Theby Swain against
“: For that thecount, defendant,writ contained one as followsspecial

December, 1868, hisaforesaid, note,at Concord on the 28th ofday by
received,in his hand of that for value thedate, promisedunderwriting,

order, and barrels ofhim, twenty-fiveto or his one hundredplaintiff p^y
tar, Boston, 1,1869,Mayon wharf in on or beforedelivered the —or

Boston;at East barrels$250, as he think best. Tar to be deliveredmay
Swain,said theyto be sent to be if barrels are loanedfilled, or,there —

theBoston, plain-must East and Nowpaid.be returned to cooperage
Saltmarsh,H. oftenthough requested,tiff avers that the said Aaron

above meii-same,the astar,has never delivered said or ofany portion
$250 insum ofhas thetioned, he, though paidnor alike requested,

com-also theto his aforesaid.” There werecash, according promise
issue, and thePlea,mon in the generalcounts indebitatus assumpsit.

“ brieffollowingmakes thebrief statement: The defendantfollowing
wason ob-declareddefence,statement of his namely, promise—the

vol. liv. 2
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by fraud,tained defendant and isof the void for want of considera-
tion.”

The introduced in evidence a theplaintiff writing by defend-signed
ant, the in his declaration,withcorresponding substantially description
and some evidence to show that he attending ready,was the time and

tar;to receive thatplace tar,the he demanded the andspecified, after-
onAvardsthe cash the but that the defendant refusedcontract, to pay

either. thatHis evidence also showed the was forgiven landobligation
Benton,in toconveyed the the defendant on theby plaintiff same day.
The defendant deed Itintroduced his of said land. is a deed of

“form,in common and describes the aswarranty follows:premises One
Benton,of a land,undivided half tract of in insituate the ofcounty

Grafton state toaforesaid,and set the of Johnright Fancher, con-
hundred and less,one seventeen acres or andtaining more being the

same land conveyed,” personsseveral there to thethrough enumerated,
plaintiff.

It that there tract of inwas no land the toAvnof Bentonappeared
that had been set out theever or lotted that ofanswered description

deed;the itbut that there at the date of theappeared was, deed, and
acres,at the trial,the time of a tract of about seven thousand includ-

Moosilauke ining mountain, Benton, which had never been allotted or
divided theamong or those theiroriginal havingproprietors, rights,

otherwise,either the ground or and that John Fancher wasupon one
of the of the town.original proprietors

The defendant that the in deedobjected the Avasdescription inopera-
tive to an inundivided and unascertained interest saidconvey tract,
inasmuch as it calls for a lot one hundred and seventeenof acres set

and,Fancher;to the Johnof unless it that some lot ofright appears
one andhundred seventeen has been out to said right,acres set the
deed nothing.conveys

that,The court and in caseoverruled this held there wasobjection,
no lot of whichless,one hundred and seventeen acres more or had ever
been lotted set out to the of John in saidFancher, town,or whichright
would the in said of thedeed,answer the call deed woulddescription
be answered of a of seven thousandby the existence tractshowing

Benton,acres in which had been divided in theany Avayamongnever
or their and that said Fancher was anoriginal proprietors grantees,

and that in such would oneoriginal conveycase the deedproprietor,
undivided of such in tract of land. Tosuchright original proprietor
this the defendant excepted.

Various other raised in the titlequestions were the case concerning
to this land, not to here stated.important be

The defendant to that enter into theoffered show he was induced to
for the of land the and fraudulentbargain purchase by repre-the false

sentations of the in order toplaintiff layas to its location and quality,
ofthe foundation for a claim there a want or failurethat was partial

consideration the note.of
a andevidence,The court theby ruling excluded thispro forma
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no forquestiondefendant and there thebeing jury,excepted; thereupon,
and$250, fromthe ordered a verdict for the for interestplaintiffcourt

;was then1, 1869 that a demandSeptember being agreed made)(it
and the defendant excepted.

andin arrest ofThe defendant then moved thejudgment; plaintiff
formoved to his count thespecial by strikingleave amend out all

“after tocount,words the line of the the endword paid,” specialin.
of following words,said and therefor the tocount, wit,inserting —and

andthe said at time placeavers that the tar was worthplaintiff said
barrel; andtwo dollars for that the said washe, plaintiff, thenevery

and there said andtar,to receive the and then there didready spe-
tar;H.the said Aaron Saltmarsh to deliver saidcially request and

saidthat the Aaron H. Saltmarsh, so andthough specially requested,
often otherwise hath said tarthough requested, never delivered or any
of saidportion he,the same to the nor has the saidplaintiff, Aaron

H. ofSaltmarsh, alike sum twothough requested, the hundred andpaid
dollars infifty cash to his butaccording aforesaid,promise unjustly

and so do.neglects refuses to
Both with ofmotions, the discretion thequestion upon allowance of

the were reserved.plaintiff’s motion,

Marshall Ghase, for the defendant.

“I.The deed to the anplaintiff’s defendant describes undivided
*half aof tract of inland, situate set to theBenton, ofright

John Fancher, aores117 more or less.” Thecontaining deeds referred
into this deed contain a like and do not add todescription, anything

the orabove, deeds;either in bythemselves reference to other the—so
above be as the whole of themay description premises.considered

thisconveyed. We maintain that cannot be to andescription applied
undivided half landof an undivided share in a tract of containing

7,000 theacres,about for reasons:following—and“ a land,1. Because a tract of land” is of a a dis-quantity region,
trict. See and Dictionaries. In v. At-Webster’s Worcester’s Webster
Jcinson, 4 24, Richardson, J., that, byN. H. O. clause “asays the

of mostland,certain tract of an tract land must be un-clearlyentire
” “; 27,and he have thatsays,derstood on we shownagain, page by

anlot,a tract of of no would that undi-land, a understandpart person
”“ tract is notvided of a lot was intended.” The wordpart applicable

of land. Anto an undivided share of a undivided seventieth ofpiece
a of land a tract of land.cannot be termedpiece

“ a tract,”2. as but as aonlythe land is not described tractBecause
“ 117of limited and acres more orcontainingdefinite quantity —as

than asother constructionanyless ”—which is of indicatingincapable
and notboundaries,a of in known an un-havinglandpiece severalty,

lands.divided interest in common
a to the of John.right3. it is as tract of land setBecause described

of theoriginalFancher. John one of the proprietorsFancher was
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and his was such antownship, right undivided ofshare the township
and of each as isportion beingthereof one of theseventy-one—that

ofnumberwhole ofproprietors. When the wasany portion township
anddivided, John Rancher became of athereby proprietor particular

in such was to itpart severalty, right; is,set his that waspai’tthereof
separated, assigned, or allotted into him virtue of his theby right
whole So,before division. this of theof the deedportion language

a ofimports land and not an un-particular piece having boundaries,
individed interest a tract. It anlarge could not be said of undivided

land,in that itinterest was set the of for suchRancher,to Johnright
would be rightinterest the itself.

4. Because there are no words in the of andeed that are descriptive
common;undivided interest in land above,holden in allbut as shown

a definite tract,describe holden in severalty.
the of inTherefore rule law deeds,relation to the construction of

discussed andso often in our make thiscannot deedapplied reports,
an in Atkinson,undivided interest common v.convey lands. Webster

cited; 489; ;Brew v.Brew, 28 N. H. N. H. 498White,above Bmersonv. 29
Mitchell, ; 72;v. 31 N. H. 575 Bell v. 32 N. H. Bast-Harvey Sawyer,

551; 91;35 N. H.man v. 36 H. Rich-Knight, Johnson v. N.Simpson,
Palmer, 212;v. N. Co.,ardson 38 H. 43v. Bast LumberWarrenTenney
; v.H. 349 March of theCo.,N. Bastern Railroad 43 N. H. 521. None

this in thisby rule for such construction existrequiredelements a
it submit,Hence as that theclearlydeed. weappears, respectfully

correct;of the defendant andthis at trial wasupon point theposition
court,of is bythe the that the call of answeredrulingthat the deed

existence óf an undi-7,000 Benton,the a tract of acres in toshowing
tointerest which the deed was incorrect.relates,vided

inwas fact no such tract of land in as thatThere Benton described
deed,deed—none that said Thedescription.would answer toin the

conveyed and was a total failuretherefore, nothing, thereconsequently
fact,forconsideration the defendant’s In there wasthe promise.of

for athe and is nudumpromiseconsideration theoriginally, promiseno
the defendantbeingSuch character of the the can-promise,pactum.

fulfil Bk. ch.353, 386, II, 1,to it. 1 Par. on Con.compellednot be
14; Ev., 136;2 et 2 Gr. sec.603,and Kent’s Com. on1secs. seq.;

174;N. N. H.Prentiss, 444,v. 1 H. Tillotson v. 4 andGrapes,Reed
; ; Goddard,v. Rice v. 14cited Bletcher 16 N. H. 38Chase,authorities

to; v. 20 too re-Vinson, plain293 Trask Pick. 110. But this isPick.
citation ofa further authority.quire

notmaymaterial to whether the defendantII. It becomes inquire
inwas induced to the question byenter into contractthat heshow

his of much less valuethat whatever he deed wasfraud, got byand
it; plaintiffto for and whether the sum which theagreedhe paythan

should not If writingrecover reduced theaccordingly.to beentitledis
to asregarded note, meaningis be a within theon promissorydeclared

the a briefStats., defendant,201 of Gen. the filedhavingch.11,sec.of
ora failure of considerationthereof, may partial wantprovestatement
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in areduction is strictly promissoryof the it notAlthoughdamages.
no reasonnote within seelaw,the of the commercial weyetmeaning

athis such contract.why statute not construed so as to includemay be
6Such Simonds,in v.contracts notes ourare termed reports. Bailey

159;N. H. notif this contract doesBrown v. 14 N. H. 459. ButBerry,
come within the de-of this still claim thatstatute,the weprovisions
fendant hein the thatmay show, damages,reduction or ofrecoupment

defrauded,was notand him were worththat the topremises conveyed
as much as to This is instance where cir-he anotherpay.promised
cuity of instrumentalityaction is doing theprevented by justice through
of one action is sold underinstead of two. Where personal property
such an iscircumstances, and, it, broughtthe actionretainingpurchaser
against him for in action.the he his suchmay recoupe damagesprice,
2 Kent’s 3;Com. *472, h, *484, Damages,note note onSedg.(11th ed.),

17;cli. Britton N. H.Turner, whyv. 6 489. There is no reason the
same inshould not the sale of real and such hasprinciple estate,apply
been held to in of on Damages,be the law several the states. Sedg.
509, 2,note and 560. As the defendant not what bargaineddoes heget
for, he should not be to the but onlycompelled pay price agreed upon,
a fair for what he doescompensation get.

III. The isdeclaration so asplaintiff’s faulty to entitle the defendant
to an arrest of judgment.

1. It from contract that thethe was to furnish theappears plaintiff
barrels in which the tar was to be and todelivered, was to send them
Bast Boston to be filled. The defendant could not be to de-required
liver the tar until this was done. There is no in the declara-allegation
tion that didthe furnish the barrels as or aplaintiff aforesaid, procure
loan of defendant,them from the and to such annothing amounting

“allegation. defendant,The that theallegation oftenthough requested,
same,has tar,never anydelivered said or of the as above men-portion

tioned,” is not to theequivalent allegation Neither is thererequired.
any of a kindallegation anyrefusal of on the of the defendant.part
There is in the declaration or thatnothing otherwiseshowing impliedly
the defendant has broken his and if all allegationsthe thereinpromise,
were it would not aproved, entitle the to verdict. In otherplaintiff
words, no incause of action is stated the declaration. The declaration
is a title,statement of a and not adefective defective statement of title.
And such a 28Stevens,defect is not cured verdict. Bedell v. N. H.by
118, cited;and authorities SewalVs Falls v. Fislc fr Norcross,Bridge

Qolebrooh171;23 N. H. v. Merrill, 46 N. H. 160.
2. If the amendment offered theby defect,would cure thisplaintiff

it should Bor,not if thebe allowed. declaration had been sufficient
when the case was before the the defendant have satisfiedjury, might
the that tojury tar,he concluded deliver the and do sowas toready
in accordance his but that did not furnishwith thepromise, plaintiff
him barrels to as thatin,the same he was bound to and forput do,
reason alone he had not delivered it. And if had thehe thus satisfied

their verdict must have been in his An amendmentjury, favor. which
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would affect the to the to such an extent can-questions submitted jury
not be made after verdict. Great would suchbybe doneinjustice

291;course. v. N. H. 5 H.Bruce,Whittier 10 Rowell v. N.Varney,
382.

B. B. for theBadger, plaintiff.

I. The in this landwas, 7,000evidence case that acres of undivided
in the town of Coventry, Benton,now was set in of acresshares 317
each to the original of that John wasFancherproprietors Coventry;

ofone the and that a oforiginal proprietors, right acres was set117
“to him, and that rightthe has andbeen known taxed as the John

Fancher time;from the thatright,” year 1764 down to the present
the deed of Swain to Saltmarsh, after the land as “an undi-describing
vided Benton,”half of a tract of land situate in further describes the

“land as set to the of Johnright Fancher, containing 117 acres more
or less.”

Now, maintain,we this is sufficient, and the ofdescription call the
deed is wholly followinganswered for the reasons: That this is the
only land,that could be of the fordescription given the land has
never been known andby any other could notdescription, therefore
be indescribed the deed as the “John ofFancherexcept right 117”acres; ifand isthere inany uncertainty deed,the first of thepart
and it is inconsistent on to the it notbeing applied does viti-premises,
ate deed,the but bemay as ofwholly rejected, the evident intent the
deed is to one half ofconvey the John Fancher andright, else.nothing

;Poster,Hall v. 100 ;7 Yt. Peaslee 19Gee,v. N.H. 273 Bellv. Wood-
ward, ;46 N. Marsh,H. 815 Jackson v. 6 281;Cow. Jackson v. Clark,

217;7 Johns. v. 4Worthington Mass. 196.Hylyer,
“In v. Loomis, 5 H. 408,N. it is ifLyman well settled that the de-

is sufficient to landscription ascertain the to be conveyed, the land will
it do not withpass, although some ofagree the of the de-particulars

inNow, thisscription.” case, there can be no doubt but what the
is sufficient to ascertain what land isdescription intended to con-be

veyed. There butbeing one John Fancher inright the town of Ben-
ton, there can be no indifficulty fromascertaining, the indescription

“Swain’s deed set to the of Johnright Fancher, 117 acrescontaining
more or what land isless,” meant, and there can difficultybe no in

the landidentifying deeded, case of 2 N.Steele,v. H.Greely—the
284, in itbeing exactly where was held that butpoint, beingthere one

town,inRay right the even described as the Christo-though wrongly
ofinstead the Christianpher Ray right, the deed was good.

“settled,The law well in thebeing that isfollowing cases, a deed
to be construed to toeffect the intent of thegive parties”—Chamberlain

46;Crane,v. 1 N. H. Bell v. 72;82 N. H.Sawyer, Go.Winnipiseogee
83;v. 46 N. H. Wallis, 135;v. 4 Cud-­Wallis Mass. v.Perley, Litchfield

15worth, Pick. 23—the in thisquestion is,case was it intent ofthe
Swain to to Saltmarshdeed his interest in John ?the Fancher right
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!i356, thatAbbott,in v. 53 Me.as down Abbottlaw,the laidApplying
to iook atin of a deed it is properthe true constructiondetermining

existingas the thenits as wellits and the sources of derivationorigin
in,the collector’s deedof the land is.describedfacts,”state we find that

“ of Johnrightto the originalto Mann as undivided share drawnone
* * Benton,”of &c.situate in the townacresFancher, 117being

downin all the conveyances,The is usedsame, or similar language,
“ of 117rightJohn Fancherto Saltmarsh’s each to thedeed, referring

thatdoubt, submit,wecan be nocase,acres.” Such the therebeing
one halfto Saltmarshconveyit deed towas the clear intent of Swain’s

“ asdescribed aacres,”of 117 whetherof John rightthe Fancher
“ Swain,thatsubmit, further,Wetract,” language.or similarby any

“ Saltmarsh, and thattodeeded his interestcommon,”a tenant inbeing
“ tocommon,” a and sufficienttitle anin hasSaltmarsh, gooda tenantas

“ in Canningit settledbeingof John Fancher right,”undivided half the
N. H.Worster, 414,v. 15353,v. and Palls Co.Pinhham, 1 N. H. Great

ofa certain numbercommon,in conveyingthat a deed one tenantby
beingnumber of acresacres, wholeuncertainty.is not void for The

share, landtoascertained, conveyit will a proportionateoperate —the
by grant­is the severalin until an madeto be owned common election

ors land shall be situated.where the
201, is,—Statutes, 11,sec. chap.II. of GenerallanguageThe

C{ draft, note,”orof exchange, promissoryWhen an action a billupon
&q. onthat memorandum declaredsubmit theNow, we respectfully

claims,class of andin in foregoingthis suit is not included the
note,ordraft,is not in a bill of exchange, promissorysenseany

inthe court correctcontract, and the of wasrulingbut a special that
of Swain’s claimin reductionnot show fraudallowing the defendant to

cansubmit, that no advantagefor We furtherthe purchase-money.
of asin the in arrest thejudgment,of count writbe taken the special

the submit­to proofof count are broad enough comprehendterms the
demurred to beforeshould have beentrial. The countted on the

defect, Pallsif exists. SewalVsanycovers thetrial, and the verdict
Norcross, cited;181, and cases there180,23 N. H.v. PishCo. f

N.It.,11. 30 H. 209.315;N. v. C.Whittier,v. 2 H. WhiteSawyer
“ amendment; andthecount,” byif not is curedgood,III. theAnd

shown,that havedefendant, he couldof thewe submit that the position
tarhave delivered theamendment, that Saltmarsh wouldbut for the

untenable, asbarrels, thewhollyisthe delivered thehadplaintiffif
tothe defendant either haveit was withoptionalcontract itself shows

himself; and the defendantbarrels, themSwain or furnishdeliver the
chose;tar, if so the evi-hecould furnished the barrelshave and —but

tar,the and there-to delivertrial, thát he refusedwas,dence on wholly
in the leastwere not alteredto the juryfore the submittedquestions

defendant.amendment, injustice is thethe no doneby and

its facein was well enough uponJ. deed this caseSargent, C. The
suchif had anyis there beendescribed,of such asto a lotconvey land
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the; concerningin inlot town but evidencecertain facts provedwere
off orsetland in Bentonland, that lot ofviz., there was no separate

Fancher, ap-couldthe deedallotted to the of to whichright John
undividedanand that had in town wasthe heply, only whichright

town, toof thewhich heright, original proprietorsowned as one of the
di-orlotteda tract of land of had never beenabout whichacres,7000

whatever.wayvided ingrantees, anythe theiramong orproprietors,
to theto giveIt that enoughthis tract of land wasappeared large

calltheacres,of divided. Canright each about whenproprietor 117
thisin tothis answered, effectual,deed be and be held passthe deed

?right
deed, and espe-ourselves in to thePutting the of the partiesplace

whichfactscially in the of of thethe with aplace grantor, knowledge
title, thinkhe must and webe about his ownto havepresumed known

the Each pro-of thisdescription right.the deed be answeredmay by
him, undividedof thisprietor had a to set tohave 117 acres outright

deed, al-and not asland, it in theseems that this describedwasright
andlotted or off,set but to of each proprietor;as set the rightsimply

land al-the undividedright of John of thisFancher to have 117 acres
set tolotted or set as the tractoff to him ofas his share was spoken
less;orthe of moreright John and acresFancher, as 117containing

must, wea whichpretty sure,indefinite mode of to be butexpression
tohadthink, be Fanchermean,to which Johninterpreted rightthe

as hishim,have a totract of and allotted117 acres set or set outoff,
just and undividedof acres ofproportion proprietaryshare the 7000

understood,lands in alltown arethe of When these factsBenton.
and deedalso to which thethe other fact elsenothingthat there was

understandingcould whatrefer, inthere seems to be no great difficulty
was meant by the deed.

cases,This is in that proofin suchaccordance with the rulegeneral
is the personadmissible of to identifymaterial fact that willevery help
or asto themselvesthing intended, and which will the court putenable

;near as and thenin to the deedbe the situation of themay parties
when the inten­court, facts, ascertain thethe aid of all these canby
tion of will construetheythe and of theparties, especially grantor,

findthe deed cantheyso as to that intention whengive effect to
inin whichenough the all theafterdescription, rejecting particulars

is N.it 43mistaken,false or v.to the land. Laneidentify Thompson,
Co., ;H. 320; 43 H. 343­ Goodhuev. East N.Warren LumberTenney

958; Emer­Clark, Wilson,v. N. R.526;N. H. v. 5 Scott’s37 Shore
21;H.v. N.498; Atkinson,son v. 4White, 482,29 N. H. Webster

Whittier, 10Bullen Co. v.258;v. N. H.Runnels, Manf’g2 Cocheco
Mitchell,H. 305;N. 212;H. v.v. 38 N.Palmer,Richardson Harvey

N.31 H. 582.
and con-toWe think this deedruling appliesthe was thatright,

inBenton,inveyed this in to beland,interest which was thus proved
Johnwhich had aFancher right.

case,II. in thisHas been or failure of considerationanythere want
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contractof theno rescindingtotal ? has beeneither or Therepartial
when hedefendant,thein this Ifcase. fraud wasany practised upon
have re-discovered, mightwas heascertained the the fraudfact, when
had re-that hetendering allscinded the orcontract backby giving

could,defrauded, he uponceived thusunder the contract. If he was
of thea deedfraud,of or tendereddiscovery the have backgiven

which heor interestin to all theform, convey rightpremises, proper
con-theto rescindreceived his notice of his intentby deed, and given

But hethereof.tract, and that note or any parthe should not thepay
deed, holdsand stillhas held hisdone of that kind. He hasnothing

nohas beenit, and Therethe and which itrights conveys.interests
holds,defendantfailure of or for theconsideration, either total partial,

in firsthad the place,all the this that henow, consideration for note
consideration, as weofor has had. total wantever Nor was there a

that is?—for thehave seen. ofWas there a want considerationpartial
only that remains.question

consid­In wasButler v. thisNorthumberland, 33, question50 N. H.
ered," delivered, and the defencewhere the suit for sold andwas goods

theywas that werethat the to the sample;were notgoods according
itinferior in waskind that were bought;to the ofquality goods —and

held, in ascase, admissible, tendingthat that such evidence bemight
to distinctionshow a Thewant or of consideration.partial failure

on contractswas there andnotes,noticed suitsbetween on promissory
state, it was for­thisand services. Inrespecting personal property

for thethat, pur­held in a a notemerly givensuit promissoryupon
if there was aestate,in realchase-money, alike case of chattels or

merebybe ascertainedconsideration,failure of which couldpartial
matter of; if it amade but wascomputation, the deduction bemight

the defendantconsidered, butunliquidated it could not bedamages
412;N. H.Towle,must to his v. 27resort action for a Drewremedy. ­

Riddle v. N. H.Gage, 37 519.
in the Gen.inBut, a is embraced1861, statute was whichpassed

aStats., bill201,ch. in an action11, “When, uponsec. as follows:
failure of con­of total want ordraft, note,or aexchange, promissory

a brieffilingsideration defence, may,would be a uponthe defendant
ofor failure con­statement thereof with a wanthis plea, prove partial

statute, the casesideration in Under thisreduction of damages.”the
a1864, is caseof v. in whichHunton,Nichols 45 N. H. decidedwas470,

afor horsesimilar to this. a notevery givenThat was a suit upon
sound, he wasthat kind and whenwas to befraudulently represented

want or fail­;not so and a case of partialthe court held that this was
for thestatute, plaintiffand the verdicture of consideration under the

254,48 N. H. standsBaker,was The of v.set aside. case Clough
it standscase; while welland,thisentirely different fromupon ground

is an liei’e.authorityits own it notground,upon
where ain thatN. is112, directly point,Sanborn v. 16 H.Osgood,

of the sellerinduced fraudulentby representationsis thepurchaser
some-was worthboughtto make a of and the farm heland,purchase
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consideration,or want ofonlycould be a failuretiling, there partial
not becausewhich, be,as was then held to could be deductedthe law

and The facts were heldthe amount was unascertained.unliquidated
not beconsideration,to show a of which then could de-wantpartial

now, statute,our be.ducted, maybut which under present
a or failure ofcase,The evidence offered in this show wantpartialto

note, statute,under our andthe for the was competentconsideration
case; for think want orunder the statement in this we a-partialbrief

thatmayfailure of be under a brief statementconsideration proved
there a or of the same.was total want failure

for,was askedIII. no to amendment whichWo see theobjection
then,in stands, pre-nor for the arrest. This caseany grounds motion

Northumberland, the ver-of Butler v. wherecisely like the case supra,
is, asnote, aswell, only questiondict stands the rendered. Theupon
thatfrom the full amount ofanyto whether there should be deduction

of inconsideration, consequenceverdict on wantanyaccount of partial
timeof the at theof false fraudulentany representations plaintiffand

land con-of in the value of thethe material mattersale-, any affecting
veyed.

issue,thatelects,If have a new trialmay uponthe defendant so he
in to doa wayand rendered both verdictsuponthen will bejudgment

on the verdict.Judgmentjustice between the parties, otherwise,—

Sargent v. Cornish.

instate,in take and hold trustmay propertythisMunicipal corporations,
withinstitution,their incompatiblenot to norforeignfor any purpose

of theirthe objects organization.
ofin trust a sumandby bequest holdingA is ofcapable receivingtown

andin theshall be invested purchaseof which yearlythe incomemoney,
flags.use for of United Statesdisplay

a townfund for the designated,of suchholding purposeAlthough capable
exe-the oftaxation forby purposeof raising moneynot the powerhas

the trust.cuting
a “on conditionmoneya sum of to towna testator bequeathedWhere

anyieldinvested said town so as toand bybe accepted,the samethat
annum, shall bewhich incomecentum pernot less than six perofincome

townto be used within the saidin States flags,’‘Unitedinvestedy early
ina forfeiture of the legacyforoccasions,” with provisionall properon

Held, the townthatto fulfil thetown should omitcase the condition—
fundof the income of thereasonable portionaexpendmight properly

otherhalliards, andof ropes,and erection flag-staffs,in the purchase
necessary paraphernalia.


