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have alonestatute, contemplated.the unwritten evidence seems to been
statute, ofofof what ? at the terms themost, byEvidence Clearly,

of theof to theonly validityone one the essentialsthing merely—of
haslegislaturethe which thethe ofgift namely, property,delivery— “said, No ineffect, merely giftin not deed.byshall be perfected

valid,shall becausa,of donatio mortisdeath, often calledexpectation
theto shallunless the actual of the donee bedelivery property proved

is,witnesses two indifferent witnessesby other indifferenttwo [that
toor of the donee theother than the upon petitionbesides donee],

fried within after thegift,of to establish suchjudge probate sixty days
174,Stats.,of the ch. sec. 17.decease donor.” Gen.

of ofmatter the thesingle delivery, proofwith to theregardExcept
-itis And would seem clear forbytransaction unlimited statute. too

in-deliverythat fact of shown twomay bynot the beargument, only
ofhave seen the manual tradition thewitnesses who maydifferent

the same of the admissionsbut of characteralso evidencebyproperty,
it.of the intestate that he had delivered

adminis-an are admissible hisagainstThe declarations of intestate
in his 1 Gr. sec.any Ev., 189.right.or othertrator, claiming

has, with much andindustrycounsel for theThe learned appellants
validityother to the ofmany objectionsraised and combatedability,

counsel for thein which the learned hasthe gift question, appellee
course,which,or and itit to ofargue suggest,not deemed advisable

is toIt sufficient for the court dis-quitenot to consider.dutyis our
endeavored,case. weHavingraised thequestions byof thepose

to do this,successfullyhope,
The case is now discharged.

and the indetermine facts thisAn to reportauditor was appointed
; ahis decree was madereport, reversingthe return ofand,case upon

validgiftand the as acourt, establishingofthe decision the probate
donatio causa mortis.

Spaulding v. Andover.

1871,1870, 12, 3,and laws the stateof the of ch. of ch.lawsauthorityBy
“A.,of to the town of tobonds, a were assignedissued whichportion

the reimbursement of theexclusively expendituresbe devoted toward
rebellion,” thefor theduring uponthe purposesincurred town warby

$100be ofthe of such bonds should the aggregatethat amountbasis
offor the themilitaryman said servicebyfor furnished townevery
theseHeld, oftime. the assignmentafter a specified (1)United States

to theunincumbered of thegrantan and samewasbonds unqualified
con-of an executed and irrevocableall the incidentstown, possessing
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1872, ch. atract; 3,the of declaringact of 1872July 26),(2) (laws
tohad the town of A. toof the been thusportion fund which assigned

namely,to and of” certain individuals“belong (those,be the property
who, town,never receivedof the of thebeen counted ashaving part quota

invalid, contrary to that provisionfrom the is becauseany bounty town),
Constitution,the 1, 10,of Federal art. declares that no statesec. which

shall the of contracts.pass any law obligationimpairing

Andover,town ofAssumpsit, Charles theby Spaulding againstTV.
for hadmoney and The in his claimedspecificationreceived. plaintiff

cash,$100to 1, 1871,recover interest from or aJanuaryand thereon
forbond for that$100, issued the state of New andby sum,Hampshire,

1,1871. Plea,interest thereon generalfrom the issue.January
The defendants to the last of the becauseobjected part specification

it did not aconform bond coulddeclaration,to the and because not be
recovered in this action. The court O. overruled thisJ.)(Sargent,

andobjection, the defendants excepted.
This suit 12was under the ofof the lawsbrought provisions chapter

and1870,of and 261871,3 of the laws of of the lawschapter chapter
of 1872. It from the of the commissioners thatappeared report the

in veterans,enlisted 4th' of reenlisted fromplaintiff I,Co. theEeg’t
oftown Andover, 25, for and that1863,December three he wasyears,

duly and wasaccepted by the United States for that allowedtime, duly
accordingly of said town,the and that the said commission-upon quota
ers had dollars,allowed to said town the sum of hundredone to be

by the state to said town onpaid plaintiff’saccount of said enlistment
and aforesaid, and hadacceptance as that said commissioners awarded
to intown, whole, acts,said the under said of $9,091.67.the sum The

Af 25,1872.said Januarycommissioners was datedreport Bonds
had been said in withacts,under accordance saidissued report.
* * It appeared that there had been an of bonds, ac-assignment

commissioners,tocording the of to town in state,the each thereport
mostand that of these had and fortowns taken theirreceipted propor-

June,tion of said bonds, to said beforeaccording assignment, 1872,
onthat,and June small1,1872, the of bonds inremainingbalance the

as a andtreasury state,state were of the as due toliability thereported
several towns which had and fornot taken their bonds. Thereceipted

oftown Andover had not taken or foractually receipted their share
of the bonds town,which had been thus to said and no bondsassigned

town,or have taken from saidmoney actually treasury bybeen the state
were to tothey bybut held the state treasurer be delivered theready

andtown whenever the town therefor with thewould receipt comply
of law.theprovisions

anyThere was no to show that demand had beentendingevidence
on ofmade the defendants to the commencement the action. Theprior

claimed suit maintaineddefendants that the could not be without a
demand before the of but ruledwrit; otherwise,service the the court
and the defendants excepted.
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bonds orThe town had theruled, forma,court that the receivedpro
of statute offrom within intent themoney state,the the andmeaning

1872;1872, 1, excepted.to June to which the defendantsprior ruling
The if defendant townruled, that,court also even theforma,pro

recover, thehad thus their notbonds, uponreceived the couldplaintiff
if the townthat act of to this casethe 1872 could notground apply

and, if thehad or its townreceived the bonds beforemoney passage;
brought,had thatnot the or when this suit wasreceived bonds money

themaintained;then suit rulings plaintiffthe could not be which—to
excepted.

It orwas if had thethat, moneyadmitted the town not received
June, had not1872, theybonds from thenthe state before the first ofday

received forthem at the date of Verdict the defendants.the writ.
The of law thus raised the case were reserved.questions by

thisa and which came beforeThis was test was of thosecase, one
1872, Morri-term, case,at an W.bycourt the December agreed —Ira

in thismain questionsson and six others v. The Town Andover. Theof
inothers, counsel Mor-thecase, with were sameelaborately argued by

rison a. v. Andover.

Barnard for theSanborn, plaintiff.

receivedwas,The of court if the town had-therulingpro forma
thewhich1872,the or of actbonds before the the ofmoney passage

ifrecover; also, thecould nothad,court ruled then thethey plaintiff
brought,suit wasmoneytown had the bonds or when thenotireceived

rulingthethat then the suit could not maintained. The first ofbe part
act oftheis based an of ofunconstitutionalitytheupon assumption

6.1872, 27, L.,and of course also the further act of June P. ch.
The its munificenceclearly intended,state -its thatby legislation,

onnot, as it soldiershould the town that received and thebetween
hasfurnished,account it is to the when such soldiergo town,whose

town;from the for idea as embracednot received the wholeany bounty
to themtown, is,in the to the to badeis,statutes reimburse pay—that

bounties; nothingIn individual and wheretheywhat have forpart paid
covershas to back. legislationbeen there is Thepaid, nothing pay

acts, thebeingin as of sameyears time, yet,three and different-many
kind, Hanson,is if v.to be as it was law.taken onetogether Hayes

71;v. 28 N. H. Robinson290, ;12 N. H. and authorities Sloan Bryant,
v. will beTuttle, N. H. 248. That construction of statutes adopted37

to with the consti-theywhenever can be so construed as avoid conflict
tution out and intention of the Jonesand thecarry object legislature.
y. 272;H.Q-ibson, Warren, 124;1 N. Barker v. 46 N. H. onCooley

Lim., 6, 159,188.Const. ch. pp.
in mind governthe well settled which should theKeeping principles

us the law facts aslet examine and the bearinvestigation, they upon
finds ofthe case at bar. The case that the Andover had beentown



41December, v. ANDOYER.SPAULDING1873.]

25,1872,of datedby commissioners, Januaryawarded thethe report
and tothe sum and bonds had been issued theassignedof $9,091.67,

nottown in the town had actu-althoughaccordance with the report,
share hadtaken from treasurer or for their whichally the receipted

been Each town law such a ofbythus receivedassigned. portion
bonds, 1871, 3,the and ch. as12, theyissued the acts of ch.1870,under

by of thereceive,were entitled to the commissionersreport ap-
as if thesame, ilieyto determine the wouldpointed legisla-precisely

land,ture had them or of to be taken intomanyso horses acresgiven pos-
with;session andwhen certain formalities were thecomplied although

treasurer,bonds in of in athey yetremained the hands the state quali-
town;fied immediately,became of forsense the the theproperty —not

town untilcustodywas not to actual and theentitled their possession
them,of an until certainappointment to receive nor evidencesagent

surrendered;of the indebtedness of the nottown were be-absolutely,
cause rules and as toregulations might requiredreasonable be the time

should be and as and sale in thethey to their market.kept, disposition
if tothe the soldMoreover, good required it, bonds were be thepublic by

oftreasurer the and to townstate, only orig-the over theproceeds paid
them;inally entitled to receive with these and otheryet, perhaps qual-

ifications, the law each town theirgave Neither bonds norquota. the
the proceeds channel,thereof could be to firstfor, bydiverted another the
section of the of 0, theyact 187 were to be devoted towardsexclusively
the reimbursement theof of the town forexpenditures war purposes.
In addition to this which isqualified somewhat like that ofownership,
a cestui the atrust, statute thecontemplated when, bytimeque appoint-

ofment an agent, evidence of andindebtedness,furnishing complying
with any other reasonable regulations mightwhich be townmade, the
should, as in ofmentioned sec. 3 the act of 1871, elect to receiveactually

orthe bonds into their ownmoney absolute possession, and, as provided
in act,'thethe second ofsection the same shouldquota actually be paid
over to said Thistown. seems to abe reasonable viewto be taken of the

of law the whichprovisions the at best aresubject, inupon incongruous
character and in Itobscure bemeaning. said,well on thesemay facts,
that the had,town within ofmeaning 1872,the the act of received the

inbonds, and, not actual ofthough possession them, they reallywere
them,their They might by actproperty. any refuse to take butproper

;never had ofthey and, act,in the absence suchany it will be presumed
that, from the thetime of of the commissioners’publication report, the
town amount,of this and intended to makeaccepted their qualified title

Itabsolute. is like a togrant individual,an which being clearly for
benefit,his his willassent be 18v.presumed. Tilton, N.Peavey H.

152. fact, thatalso, treasurer, June,The the state in 1872, reported
the balance of the bonds as a of state,the canremaining liability mean
no more than that the state assumed the of aresponsibility bailee, as
the bonds from the outset towere be toappropriated exclusively reim-
burse the and hencetowns, were not to be with other inmingled assets
the treasurer’s as nothands, have been.they

yol. liy. 3
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Now, the act of the a1872, bonds,while thus held theby and state
further was made as to a or bondsprovision the sumpart specificsuch .of

ofawarded to the towns as arose of the servicesbydifferent reason
individual not from andany bounty;who had such town anyreceived

it inis relation to act that the constitutional isthis test applied.
aAfter town to the moneyhave elected receive into own possessiontheir

them,or bonds ofwhich were awarded to and with thecomplied provision
that surrenderingthe law to end their andnecessary by appointing agent

toand,of thetreasurer,their indebtedness to theandyeceiptingevidence
state,extent of thereceived, cancellingthe their claim anduponamount

withreceived, money,the so far of ormingled proceeds whether bonds
town,town,other of the it of theor for the usesproperty appropriated

own,it be if recalldoubted the act their canmay legislature, by ofany
same,to their own or or of thetreasury money bonds, the proceedssuch

town;or divert them in from the but until thereof theany way treasury
moneyis such an the ortown,election on the of the and untilpart

treasurer, goodbonds are over state there is noactually paid by the
the in basedwill, 1872,reason aswhy legislative the actexpressed of

such should carried out.upon manifestly equitable considerations, not be
ofanyThe wisdom of of is iffor,the laws 1872 and 1873 apparent;

unjusthonored had ofthe brave or dead ever toliving complaincause
if thethelegislation war,discrimination in out of thegrowing plaintiff,

may con­claimed the shouldbyconstruction defendants wellprevail,
whosenumber;of thatsider himself for those wdio enlisted early,

and, a faith­bounties, afterbywas never tarnishedpatriotism municipal
as.of reenlistedenlistment,ful service three the ofyears, period

town, onlyunder to beveterans, the from the which was madepromise
bebroken, that then to others in shouldpaidthe amount bounties

and who nowsisters,for widowed mothers dependentappropriated their
townto to theira the which reimbursesgivensee statutesconstruction
theywhichhundred dollars and for servicestheyone which never paid,

in themore than wrell use the words ofdiscouraged, may irony put
of king:mouth Kent when with his faithlessexpostulating

“Do;
thy and feephysician,Kill the best.ow

Upon the foul disease.”
the defendantcase forThe view which can taken of thestrongest be

the awere town asis, corporation,town that the funds the ofproperty
andthe of 1872from under actand as such cannot be taken townthe

createdisto But the- town a public corporation,thegiven plaintiff.
as arewith such powersand invested onlyfor public purposes,purely

itWould be claimedits creation.to answer the ofnecessary purposes
they areato divide town whetherthat the have notlegislature power

towns, andthe tonot, adjoiningor and unite thus severedwilling parts
from thereceivedtown, includingdivide of the their bondsthe property

as theyinthem suchstate, give portionsinto or andequal parts,unequal
andin division oftowns,to the Sanborntonsuch adjoiningplease —as

into distinguish principleof ? It difficultcreating the town Tilton is
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between funds of a town in such a manner,the of theright to dispose
from act ofis the theby by 1872,what as claimeddone, plaintiff,

Franklin,or from Andover toa district from andoff schoolsetting
to amount togiving the latter town of the awarded Andoverone tenth

by the would assume to Thisquestion.state—a which no onepower
question in in Bristol v. Newwas the briefs 3Chester,discussedamply
Ñ ;H. 34 H. 275524; see, also, Gorham,Berlin v. N. v.Londonderry—

8 N. H. 320.Berry,
I this to as inapprehend on be statedthe true doctrine point Cooley’s

“Const. cli. ofLim., municipal corporations, so4, p. 277. Property
far as it has from or obtained thestate, bybeen derived the exercise of
the beof must held to controlordinary powers subjectgovernment, by
the tostate, but that it is not betheunder restriction toappropriated
uses to Eastfor which it has beenforeign acquired.”those v.Hartford

v. 111.533; Power, ;25 190Co.,10 How. StateBridge PeopleHartford of
v. 3 How. 551. TheRailroad,Baltimore OhioMaryland application$

of a is intaxation,raised the ofby collected,revenue when control the
154;legislature. Colesv. Madison BreeseCo., Borough Bun-(111.) of

more’s v.374;52 Richland LaivreneePa. St. CountyAppeal, County,

allTaking the of the before referred tolegislatureacts touching the
and is clear thattowns, veryreimbursements to it they provide a

fund for and alsofor a trustmoney paid,reimbursement fund for
the benefit of the towns forsoldiers,certain thatmaking purpose
trustees. The soldiers it throughto receive the towns.onlyare If the
provisions in favor individual had been incorporatedof the into the first
act, no one could have a as to thequestionraised constitutionality
of the that, fund isprovision. I claim so as thelong kept intact and
can be asidentified in it does from thelaw, iscoming state, it the
proper ofsubject legislation.

was,Again: the of this fund from outset totheobject payback to the
bounties;towns in andhad forwhat been whenpart paid the fact ap-

pears, that on theindividual,an whose account funds in part were
received, town,has received from the on thenothing principles of com-
mon norwhich neither courts canjustice, legislatures disregard, the
funds It intanto should individual. isto thepro go principle very much
like a of of a note,failure consideration for the andpromise should not
stand in of and fair theway justice dealingthe between parties.

forwhom were Marshall theShirley ¿- Chase), defendants.(with
ífj í}J i;? vjí íjí v}f•VW ÍN

3. fact the andwere inNotwithstanding they property constructively
in the cannot recoverpossession town,of the the unlessplaintiff the

“bonds out,” “delivered,”were “actually” paid “received” —taken
from the state thetreasury by town.

frThe act of for the issue bonds ofJuly 2,1870, aprovided specific
“;description that these or their shall bebonds devotedproceeds ex-

clusively the of thetoward reimbursement incurredexpenditures by
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and rule fortowns,” &c.; a distinctcities,the and established plain
“that the com-to alsothe amount each town. Itfixing provideddue

thethat shall determine”—to be formissioners appointed purpose—“ “ the same&c., entitled,”is and thattown,amount to which city,each
on account ofin stateanyshall for claim thepart uponbe payment

town,”its war debts such &o.by any city,
”“ not referIt is too for that claim doesthe wordplain argument

act. is no provisionto a town under this Thereany byproceeding
The commission wereanythat town institutemay any proceeding.

in con-motion,full their own notinvested with topower uponproceed
It wasor of towns.of action taken omitted on thesequence any part

duty,not thatduty They escapemade their to determine. could
hadmoved, Havingthe or failed so to do. some experi-whether town

itthe act,tribunal under this and subsequentence before the created
I that anyfor that have to learnsay yetnot be out of me tomay place

initiative,took thetown ever claim. The commissionersanypresented
service, town,—for eachout a list of credit listnames, &c.,and made —a

list,if man on thatanytown claimedthemselves, then,and another
inman knew suchtheythe or somethey selectmen, agent,notified

as toin look and furnish informationtown, list,to come and over the
The referred to the claimequitablethe facts were. word claimwhat

hadtheystate for whattowns assumed to have theagainstwhich were
a ruleclaim,the To a of thisduring equitabledone war. pay part

fix ofand a board was to the share eachbywas the createdgiven act,
thatunder rule.town

act,this take it to under thedone, clear, originalwas we beWhen
”“ in and thedue,a amount foundtown had vested therightthat the

itmandamus to payhave beenmight bytreasurer compelledstate
had becomebonds to the town. Thedeliver the propertyover—to

of theof the town the determinationtheabsolutely property upon
board.

to modifyof not in undertakeJuly 15,1871, any wayThe act does
“ the act. It is”—the formerprimefoundation idea purposethe —of

toof it. It has no clause. It claimsconfirmation repealinga mere
”u Thebut an addition the former act.amendment,not an tobe

“ anin a in the butchange ampli­is no instance principle,addition”
details; of directionsand consist a bundlechieflyof these offication

treats thethe and the This actthe of treasurer commission.to clerks
Theas “due” the town.fixed the commission a sumbyamount

” ““ according system,or which is to the Frenchcertificates,”bonds
““ &c., offor the of themeetingto issued purpose payments,”are be

1;is in and it is made theact to which this addition”—see sec.the
“ every city,each andtreasurer,of the whenever the ofquotaduty

““ readycommissioners,” shall be&c., byastown,” ascertained the
*“ * * * to suchand shall be actually paidpayment,”for

“ to makecities, towns,” &c., same,”as be entitled to receive themay
of the facts.recorddue

”“ byor the the ascertainedThe when wereproceeds, quotasbonds
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“ andcommissioners,the at of the town,”became once the property
Theywere held the. state in trust for benefit of theirby taxpayers.the

town,constructivelyare nottheyin of but havethe thepossession
““ de-actually actuallybeen have not been out andpaidpaid they

” ”“town;livered to in factthey bythe have not been received
the town.

the first 3 toThough framed, of section refersclumsily alonepart
Ifbonds. to ofthe town elect take bonds and themoney,instead
andgovernor thereto,council attach to their consentmayconsent they

certain regulations theyover taker’s of But ifdisposition.the power”“ “shall findfinally give theyrefuse to such if that theconsent,
shallpublic good sale,”their then the act them fullrequire gives

topower election, sold;and them all to anddisregard such order be
in that “shall,”case the act that-“ thereof”the proceedsprovides

“not ifmay, elect,the town so the credits sev-be to of theapplied
“&c.,eral cities, towns,” to and in fullquotas,their severalaccording

anddischarge satisfaction thereof.”
”“act isThe Payment must be made. ofimperative. Payment

what ? Payment of a sum fixed andby commissioners,the which was
”“fixed, when itthey it,ascertained in writing makingby putting —

their report.
When the act of 3, 1872, thatJuly says plaintiff maythe recover

&g.,“if” “town,”the &c., “has received or shall usesreceive,” it
inthose terms inthe sense in which section 2 ofare used the actthey

15,1871.of July It that when have in factmeans, “actuallythe state
“ out andpaid,” paid delivered,” bonds the treasurythe from to the
suittown, a may maintained,be and It stands ifnot otherwise. as the

word “actually” was inserted before the word “received” and “re-
“ceive.” otherAny construction robs has received or shallthe words”receive of all thanThe words worse ifmeaning. are superfluous

the act means that an enlisted man whenever orrecover becausemay
the commissioners have made an award to a town on account of his
enlistment. If event,the town in that the actwere liable would have
said andso, it was unnecessary and at war commonwith sense to say,
“ If orcity townany bonds,has received” the &c.

The ofhistory the act shows that is nothere answer to this posi-
tion. Several suits of for andhad received hadassumpsit money been

a certain inbrought against county,town that had inRockingham fact
taken the bonds. inThe clause is in thequestion ofhandwriting the
counsel for the in suits. The wasplaintiff those act framed primarily

“himby to legalize clause,'suits. The shall receive,”those other was
“inserted to smooth and odor of suchawaythe take thepath special

legislation.” theThe whole was to fromchange propertypurpose the
town to the the town had in fact taken themindividual, when into
their own Another thispossession. very clearly.clause shows The
act did not all cases.assume to the inchange Whenproperty the” ”“ “person received, is,as of the hadcounted part quota had—that
actually been notbonds, &c.,the could bepaid, bounty, recovered of—a
the town.
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un-none,hadclaim,had and hea he noIf he had received bounty
him, one.if had not receivedfor hehad received oneless the town

andbounty,had not taken amust show both that herecover,To he
town had on his account.actuallythat the

** ** * *- *

town, which neveraThe raises whethergeneral question,case the
waswhoor with oneunderstandingany contract, arrangement,had

him atoconstitutionally, payon can bequota, compelled,counted her
contract;in ofan actionhistory,after all the facts have becomebounty,
to do soit can beso, compelledif whetherquestion,and the special

at the time of the enlistments.it in excess of its quotawhen was largely
notmoney,to townsclearlyof the act wasoriginal giveThe purpose

to one.money anyto awayto themcompel give
of legislationand discreditablethis most anomaloussay pieceWe

forconstitution, reasons, amongthe followinghas no inwarrant the
others:

It is ininnot its nature.legislative,1. This statute is judicial,
when threecourt,to a thatbodya legislativean order fromessence

a contract be-court shall decreein thefacts, the past, appear,—all —
thatin fixed bythe defendant damagesthe and amercetween parties,

of privatecan decide one branchIf the legislaturedecree.legislative
“ and so swal-another,itconcerning mayor persons,”betweendisputes

on what isThe judicial power passeslow the whole judicial power.up
rules for future.makes new thethe legislativepast;

mattersof: all the facts were the past2. It is retrospective —mere“ or toto of damages,a theof Ithistory. subjects party payment
v.Merrillentirelyconsiderationsdetriment, past.”loss or uponother

Clark, 10204; Clark v. N. H. 387.Sherburne, 1 N. H.
to contracts betweenno make parties.3. The have powerlegislature

it so. Whenitalics makeStatutoryThis ofis an action contract.
ofminds theno contract unless theexists, there can bementality

contract,anyall idea ofin terms excludesHere,meet. the caseparties
and makecannot override parties,The legislaturetacit or otherwise.

have notHere, theytheir will.or againstfor withoutthem,contracts
anythatis nothere pretencea contract whereto makeonly attempted

act—services paidout of ato createexisted, pastbut have undertaken
has neitherit. constitutionconsideration, to Thesupportfor—a present

to manufacturelegislature any powertheindirectly givennordirectly
“ Suchanybody.foror to makehistory, promisesofoutconsiderations

J., in Whiteof the legislature” Smith,is beyond powera result the — “ and56;H. thereB. 50 N.B.,B. B. Mts.Mts. v. White (N. II.J
a con-theseof formaking partiesin stateno the capablewas power

in NorthernDoe, J.,made themselvesnot fortheytract which had ”—
N. H.Bailroad, 180,181.50v. ConcordBailroad

case, thatinfacts stated theconceded, theuponit will beWe suppose
an individualagainstor individualsthis a suit an individualbyif were

Canfor the defence.be decisivewouldindividuals, principlestheseor
isthat, while the plaintifftheiror application,it thechange principles
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clothed withindividuals, areindividual, defendants, beingan the besides
?certain municipal powers

to exer-What the constitution authorizes the legislatureinprovision
isin town not in others ? Where theircases, butjudicialcise powers

a town andto or other contracts betweenauthority create retrospective
1an individual

founded,If no forsuch a is well have occasion courts inwetheory
cadi,A hisenforcingthe cases of Turkish decreesmunicipalities.

the would be officer to exercisebastinado,with the despoticappropriate
in forsuch cases. Pi’ecedents are we arenecessarily wanting,power

innot that state has ever an act likeanyaware the Union thepassed
in was to giveone In an made some ofquestion. Pennsylvania attempt

their a to that thebounty bystatutes construction akin set up plaintiff;
courts,the in darkest hour the ourwar,but the of when fundamental

andwax,laws became as molten held the statutes thuspermissive,
avoided what a and ifgrave question;termed constitutional suchthey

had inacts been the the theprovisions of constitutions differentpassed,
states, with unlike our own, theyfew are so that couldexceptions,
hardly be considered here. ofauthority Many these constitutions

contain a in of allgranteither terms orgeneral legislative powers,
a inwith a few instances. isprohibition Ours basedspecified on

another model. Taken ittogether, court,more to thegives power and
to anyless the than otherlaw-making power, three ex-(with perhaps

to the within the last six ofcreation,ceptions), up years, bundles of
experiments by thedignified name of constitutions.

4. in terms,Our are from ofand, theirgrants nature, limited and
restricted Opinion Justices, 566-572;of 4 N. H.the Hastpowers.

v. 48 N.Kingston Towle, 59,H. 60. That this statute cannot be sup-”“under so-calléd admitsported the of no doubt.police power Pierce
v. The State, H. 578. It be13 N. cannot sustained as the ofgrant a

;it is and,because not in the nature ofpension, first, a pension sec-—
ondly, because if it were the nostate have topower pension the soldiers
of the general thatgovernment, being necessarily exclusivepower in
the federal government.

The does it,not warrant thattaxing for,power although ispower
very broad and elastic, it is not unlimited. It must be exercised for

“not toBut taxespublic, private meet thepurposes. claimsplaintiff’s
would be taxes for a aprivate to an individual.purpose gift The—for
constitution no togives moneyraise toauthority give away Me.—58
591: if did,it all toprotection would PerJeinscease.” v.property
Milford, 59 Me. 318.

It is self-evident that the intent of this was,statute to compel towns
to give toaway individuals.money farms, stock,Towns own town and
stocks in and otherrailway case,The in our viewcorporations. upon
this stands as itpoint, would if statute,the stated,the facts hadupon

horses, cattle,that theprovided town farm, stocks, or other ofproperty
the town, “belongshould to and be the theof”property plaintiff,
“ and ofmay be such orrecovered town in an ofcity action assumpsit
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is sofor had and This form of confiscationmoneyas received.” new
believeif that we cannotclearly invalid, based theupon taxing power,

thisengineeredthat the eminent who are to havecounsel, understood
orit supposedbill the mazes of everthrough legislation, placed

cleartolerablythat it could rest that It would seemground.upon
theto giveif tax in orderthat, the could not assess alegislature
dotown toas in not theaway, case,this couldmoney they compel

rise higherwhat could not The stream cannotthey do themselves.
than the fountain.

atoare,But there as it seems to otherus, insuperable objections
in this suit.recovery

“ to ornot no to lawsonly repugnantThe havelegislature power pass
” no powerthis havetheyto constitution in other butcontrary respects,

shall adjudgestatute which this court its conscienceanyto pass upon
“ to reasonstate, contrarynot In this no statuteto be reasonable.”

andunreasonable,If an actcan be held constitutional. believethey
trusts com-to of theit, unworthy greatfail so declare the arejudges

not beduty maylawmitted the fundamental to their Theby keeping.
tois, turn neitherof toa desirable but the solemn the courtone, duty

liketo some extenthand nor to the If the function seemsrightthe left.
be, thethat supremethat of a tribunal of the still mustcensors, answer

aretheyandhas this theduty judges,law imposed paramount upon
it became neces-if theynot at to would. Wheneverliberty disregard

function,highthisso,to do this court has never failed to exercisesary
Justices,of theunreasonable.nor to set aside laws which were Opinion

566-569; 404; Kings-H. Eastv. N.District,4 N. H. Davis School 44
v. 48 N. H. 59-63.Towle,ton

and the consequencesof may greaterThe one cause begravity
the dutyin in otheranother, respectsmore than butfar-reaching

forlaw courtsthis and all commonthe same otheris imposed upon
“ rea-establishotherwise, mayandmunicipalcenturies. Corporations,

” “ notareand of corporationssonable Membersby-laws regulations.
and the reason-reasonable,to unless areby-laws theybound perform

v.Framehnittersof thebyableness them is examinable judges.”
b; v.; 210, FeltmahersLd. Norris v. Hobart1 114Grreen, Raym. Staps,

1839; v.100; London& P. Rex v. 3 Burr.Davis, 1 Bos. Spencer,
5 Cush.500; Robertson,v.1 Ld. CommonwealthVanaclcer, Raym.

Freeman, 38 N. H.162; v.438-442; v.Pedrick 12 StateGray"Bailey,
213; v.N. Chilton428; Railroad, 46 H. RailwayJohnson v. Concord

Co., 16 Mees. & Weis. 212-231.
&c.; andseizures,searches,unreasonableThe constitution prohibits
searches,such;bail, arts. 33 but whether19,&c.—seealso excessive

was&c., demandedbail,and whether thenot,reasonable or&c., are
Opinionthe court.bymust decidedexcessive, are which bequestions
377,N. H.; v. 1Foster, topN. H. 542 Evans541,of the 25Justices,

page.of
towns,theassigned towill in mind that the moneyThe court bear
whichmoneyis notand1870, 15, 1871,under the acts of July 2, July
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It isoutside,came from and of towns thenothing.cost the thepeople
towns,from of in ortaken the the the severalmoney pockets people

credit,‘raised of and after thus drainedwhich,a theirby beingpledge
commissions,from officialthem, interest, pickings,less the expenses,

“ is It isand to be returned to them.cartage, truckage, stealage,”
from The money assignedtaken one and returned to the other.pocket,

and hasto the town the of their what of it beenmoneywas people,
and but themayreturned is still their Names formsmoney. change,

This act in tosubstance is indestructible. effect the peoplecompels
hadgive away their to individuals whom nevermoney theywithprivate

inupon considerations, name,andany there were evenprivity, any—if
case,view of of suchWe in the facts the—entirely say,past. special

a law the excess,town for the with theirpunishes aiding government
and is unreasonable, and therefore unconstitutional.

But, further: the case cannot be the fact that bondschanged by (in-
taxation,stead of were issued under the acts of and 1871.&c.) 1870

That must as ifstand state had made or the townlevy,the a ordered
to do hadso, to the No contracts Suchever existed.pay plaintiff.

assumedlegislation to be based on the Theentirely past. legislature
have no to use forms of law to raise thepower the frommoney people”“aby individuals, because,forced loan toawayto in addition togive

reasons,all can,other no conscience,court its that a lawupon say such
“is reasonable.” If legislaturethe cannot raise frommoney the

topeople give they cannot a ofaway, compel the samepart people—a
town—to it.do

Foster, J. This is an ofaction for had and re-moneyassumpsit
ceived, Andover,brought by the town ofplaintiff against the under
the July 3,statute of “if or1872, which thatprovides any town city
has orreceived shall sum $100, thereof,receive the of or eitherpart
in bonds,or formoney counted of ofany as the suchperson part quota
town or whocity, town,has not fromanyreceived such orbounty city,

ofthe sum orplace, money bonds received to andshall be thebelong
of theproperty counted,so orperson legalhis andrepresentatives,

may be recovered of such town or in an action ofcity, asassumpsit,
for andmoney had received.”

The legislation this subject, act,which this inupon beganpreceded
1864. By act of Laws, 4023,the 19 cli. townsAug. (Pamphlet sec. 7),
and cities were authorized to raise money and the same asappropriate
a tobounty each in orperson, those enlisted from theexcept insurgent
states, naval,who shall be into military,mustered the or marine ser-
vice of States,the United or shall have mustered into saidbeen service
since March,the ofcall the dated ofpresident, day 1864,the 14th
and toprior act,the of the to fill ofpassage quota city, town,the such

* *or exceed,such in inplace; no to addition to thebounty case
state sumthe of for each forbounty, year’s man,one each$100 $200

man,two years’ for three years’each and in sameman, pro-$300 the
forportion other term service.”ofany
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offor the servicethe ofBy war,the men were' demandedexigencies
its quota.to fillthe town ofcountry. requiredThe Andover was

so.to doThis and citieslaw was to enable it and other townspassed
questioned,The of this is notconstitutionality enabling-act apparently

Undernor is Lim. 234.it of Const.validity. Cooley’sdoubtful See
accumu-this and thusthe town of Andover raisedauthority money,

lated a town debt.
itTo in thus resting uponrelieve of the burdentown,the part,

wasof 1870Tilton,—Sanbornton v. 53 N. H. 438-441—the act
authorizedstate waspassed 2, wherebyof ch. theJuly—act 12—

citiesto ofissue bonds of a limited reimbursementfor the purpose
them;and it wasandby provided,towns for incurredexpenseswar

everyforthat from state&c.,each shall receive thecity, town, $100
underStates,man for the of the Unitedmilitaryfurnished service

2,and United Statesbyand the1862,after the call of July accepted
maneveryfor forand inthe term of three the sameyears, proportion

into be partso the samefurnished and for whatever period,accepted
of debts byits warfor claim the state on accountpayment any upon

any city, town, &c.
of commissionersThe of the act for a boardprovidedsecond section

en­town,to should be&c.,amount to which city,determine the each
”“ of; 15, act3, in addition to the1871,titled and the act of ch.July

into2, 1870, forJuly regulations carrying practicalpi’escribedspecific
effect the of the act of 1870.*provisions

of 1872,Then followed act which has been recited.the
commissioners,It of that the plaintifffrom the theappears report

townveterans, from theI,enlisted in Co. 4th of reenlistedregiment
dulyand that he was1863,of for threeAndover, 25,December years,

ac-alloweddulyStates for that and wastime,the Unitedaccepted by
town,of said and that the commissionersthecordingly upon quota

state tosum to be the$100, byhad to the town the of paidallowed
asthe town on and acceptanceaccount of the enlistmentplaintiff’s

aforesaid.
bonds,of accord-also,It had anthat beenappears, assignmentthere

andcommissioners, state,in theto of to each townthe theing report
and for their proportionthat most of towns had taken receiptedthese

andJune, 1872,of said to said beforebonds, assignment,according
that, in theremainingof bonds1, 1872,on June the small balance

and as due tostate,of theliabilitystate were as atreasury reported
bonds.for theirhad not taken and receiptedthe several towns which

their share of theor forThe town of Andover had not taken receipted
no bonds orandassigned town,to saidbonds which had been thus
by town,thetreasuryfrom statemoney have been taken theactually

to theto deliveredtreasurer, ready bebybut were held the statethey

* 1872, 1873,1, 1, showand Junefor JunereportsThe of the state treasurer
“ report oforiginaltheprepared,” in accordance withthe amount of bondsthat

82,205,595.44 actually issued.commissioners, wasof which82,208,000,wasthe
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whenever/town the town would therefor withand thereceipt comply
provisions of the law.

A topreliminary question be,seems whether the town withinlias,
the ofmeaning the receivedlaw, the or bonds which have beenmoney
awarded by the of thereport commissioners, but which have never
gone into the actual of thecustody town.

If the town has not received it—that ifis, the state does not hold
Ithe money or securities as the ofagent the town or in trust for the
town—there is the ofend this case.

The state does not hold the bonds,or which themoney seeksplaintiff
to inrecover, trust for that individual. It is thatnot hepretended
has any claim other than such as enforce,he seeks to thisby action,
against the town.

The bonds to the town ofassigned Andover the of theby report
commissioners, under 1870,the act of are a togratuity town,thegiven
to relieve them, from thepartially, of a burden. Ofpressure grievous
the orlegality of the actconstitutionality such a nogift,appropriating
party now before the court can well complain. The rests hisplaintiff
case itsupon andlegality, the defendants may elect not to receive their
proportion or ofquota the withoutgift calling in thequestion validity
of the grant.

If the town of not,Andover had toprior the commencement of this
¡action, 31,August 1872, bonds,received the or intheir equivalent

inmoney, fact, or ofby law,intendment then, of this suit can-course,
not be maintained.

If the town has received the bonds or did it ?money, when themget
Was it orbefore after the 3,of the act ofpassage 1872 ? IfJuly the
bonds or money were, within the and statute,intent ofmeaning the
received by the town to the act ofprior July the will3, 1872, question
be presented, whether the legislature had the virtue of thatpower by
act to direct and control the ofdisposition the bonds or thus re-money

;ceived whether couldthey constitutionally impose the town theupon
obligation to apay of it toportion over the plaintiff.

It the town had not received the bonds or withinmoney, the intent
and ofmeaning the law, to theprior of the ofpassage Julyact 3,
1872, then itperhaps bemight holden that the town must thereafter-
ward receive the bonds or ifmoney, at all to thesubject limitations
in the nature of conditions thatimposed by act, which might perhaps
be ifregarded as it had been of orincorporated by way condition pro-
viso in the act oforiginal 1870.

If the town had actually taken this into its or if itmoney treasury,
held it in the hands of its agent, treasurer, fact,the state inand hadso,
received the inmoney legal 1872,effect before the of the act ofpassage
it might be contended that the town it to lawfulmight anyappropriate
town purposes. The wouldargument force. Itcertainly greathave
would be said, moneyThis was not ingiven us trust for this plaintiff,
or for such as he. The act for ourmerely reimburse-provides partial
ment for our war expenses.
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do to for reasonsobligation per-We not thisrecognize any plaintiff,
;if norclaim, groundsto his not upon generalhaps peculiar particular

do assume the judicialwe the of the torecognize authority legislature
toof our liabilityfunctions of the court and the.questionadjudicate

him.
andThe us this to do with it as wemoney might please,state gave

restriction,condition, our ofno or limitationimposed dispositionupon
sub-it. The is and it cannot divertedmoney byours beabsolutely,

entitled,men,If furnished ten we aresequent we havelegislation.
ten1870, dollars,under the act of to a thousand not because these

asstate,men made contract with or relied on the credit of theany
sum ofdid but a muchthey not, because we have expended greater

con-our ownfor the benefit of the state and themoney nation, making
tract iswith men. Our claim on state for reimbursementthese the

mat-contract,kind noof the what ofindependent entirely question
withter how have madereverse, mayto us or the weadvantageous

them,these Their us out our contract withmen. claim arises ofupon
ofand moneynot under the law of The cannot take the1872. state

the town of and it to Mr.Andover overpay Spaulding.
this ofWe should attention to linecertainly give argument..respectful

If thestand like |public municipal corporations private corporations,
not,that had once could be reached'money become theirs probably, ’in themthat and putswhetherway; being municipal corporations

within of in this is a serious ques-the the statepower way, perhaps
attion, one, rate, not to be avoided.any—

in hands of theIt is to decide whether the funds theunnecessary
receivedhaving bytreasurer or not to be as beenare are regarded

3, The casethe to act of 1872.Julytown at a date theprior
assignedhad tofinds that its or of bonds beenquotaproportion

to1, belongingthe town to June on which thedayprior proportion
recog­of was as it has since beenthe town Andover everreported,

hasthem; townnized, and thealthoughas a of the state toliability
lawfullyit have little doubt it mightnot it and we(astaken spent

had adone, could never havehave in such a that theseway plaintiffs
ac­its dissent to thelawful it has never signifiedclaim to recover it),

it now asit; state holdsof and it bo that themay arguedceptance
238, 243.N. H.Blasdel v. 52Locke,the or trustee of the town.agent

fund totheBut in fact taken andthe town not having appropriated
as it was1872, now,itbefore the act of remainsany specific purpose

whichit,with an ear-markthen, fund, upona and designatedspecific
treasurer.the statetrustee,the town holds itsbyit be contendedmay

which the statethat since the bondis, veryAnd the claimplaintiff’s
and recogniz-in remained intactto the town as a 1870gratuitygave

town1873, to thein had thelegislature right compelable theJuly,
him.to it over topay

orderinmoneytown was authorized to raisethe act of 1864 theBy
re-authorized, but nota to soldiers. The town wasto pay bounty

tq did money,for this The town raiseraise moneyquired, purpose.
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and by act,it for the thedesignated therebyappropriated purposes
and in authorityto the thus conferred.assenting acquiescing

said,'isSuch it matterassent, has been a which thedepends upon
free will of The assent to the thuscorporations. authoritymunicipal

fit;conferred is an act or and inthey may not, theywhich do as see
case think withhold the has tothey it,to noproper legislature power

it. Milwaukee,Hasbrouck v. 13 Wis.compel 37.
the hasWhether will of alegislature power, against the municipal''
to ancorporation, obligationits citizens to assume and dis-tocompel

it thecharge by taxation, where is one which does not fallobligation
within the functions or of a isordinary scope municipal government,
a different whichvery question, the authorities are not unani-upon
mous.

“ “cases,” Cooley,There are denywhich tosays Judge legis-the
lature the of and claimany such which for the mu-possession power,
nicipal the same fromorganizations compulsory' burdens,exemption
outside the circle of duties,their that indi-ordinary legal theprotects
vidual Andcitizen. even where a moral obligation may fairly be said
to cases,rest on the it is indenied, some thatmunicipality, legis-the
lature can convert a demand,it into and itslegal enforce payment,

it isthough conceded that the state themay authorize citizens of the
to ifmunicipality assume the burden and discharge it, choose tothey

do so.
cases,“There are other however, which to togo the extentappear

of that andholding organizations are so com-municipal corporations
that,pletely under the thelegislative control, whatever legislature may

do,to benefit,them with a topermit view the itgeneral may compel
them to do, whether their citizens are or not.”willing

These considerations are withimmaterial reference to the ofposition
these 1864,under the act of the ofparties validity which is not called
in butquestion, they become when to thequite applied actimportant
of which of1872, the town is the ormoney bondsby deprived acquired

1870,under the of the of andact which the ofprovisions legislature
1872 has “shallsaid to and be the of”belong property any person
who, town,been as of the of thehaving quotacounted has notpart
received the haveany bounty town, mayfrom whatever the naturebeen
or extent of the or contract under which the ren-obligation person
dered forservice the of thebenefit town.

A atown is its andderiving existencepublic corporation, vitality
from the act of a ofthe It is the of thelegislature. part machinery
state it. allsovereignty civil,which creates its orpolitical, gov-Over
ernmental of is and with-authority legislaturethe thepowers, supreme

limitation,out inunless the limitation is found some peculiar provision
of the constitution of the state. Dillon Mun. sec.particular Corp.,
39.

From ;all itwhich follows that be resumedgranted maypowers
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has; statethat thewhichbe countermandedmayconferredprivileges
and priv­functions,for all itsaway; powers,it takegiven, may public

regu­machinery,of a greatare but subordinate parts politicalileges
Legis­head, is state.which theand thelated, controlled, governed by

unlimited controlif notto a certainlative over them extendsauthority
‘‘ abridgedis notrevenues; and authorityfunds and theof their

isis to be appropriatedto which the revenuebecause the purpose
that suchis,charter; of the doctrinein and the groundthespecified

forthemin conferred uponno powershave vestedcorporations rights
sec.Mun. Corp.,Dillonor administrativecivil, purposes.”political,

12Orleans,v.142; New; 14 Ill.35­ v. The LaytonGutzweller People,
La. An. 515.

themay powerheld that the legislature repealIt has therefore been
intoxicatingfor sale ofto licenses theit had to cities grantgiven

licen-sale of suchto from thethe be derivedmoneyliquors, although
withinoftoto be theappropriated support paupersses was directed

v. The before cited.the Gutzwellercity. People,
making concern-the ofhowever, provisionsbetweendistinction,The

of the leg-inin such manner as the judgmentthe revenuesing public
in thisabolitionfor thegood bythe public (asislature bemay requisite

and thea of licenses),derived from saleof a source of revenuecase
and thefund for municipalor enjoyed purposes,diversion of a revenue

toand importantis too manifestindividual,it anbestowal of upon
observation.escape

annexed towrascityact of the onetoo, legislature,anSo, where, by
annexed city,a that theanother,in with provisionand incorporated

itswithonlyshould beother, chargedin debt than thewas lesswhich
taxes shouldit thatdebts; act wassubsequent providedand abyown

ofthe effectlimits of enlarged city,the entire theuniform throughbe
of theamount of within that portionthe taxeswas to increasewhich

other, act author­to thehad thus annexed thewhich beencorporation
valid and constitutional.taxation was held to bethe increasedizing

1;cited; 7 Wall.Orleans, v.before Girardv. New Philadelphia,Layton
29 Vt. 12.v. East Montpelier,Montpelier

controlmayfollow,that, because thenecessarily legislatureIt notdoes
extent, of the fundsto a largemanner of enjoyment,exercise andthe

created,it haswhichof the governmentof those agen'eiesand property
theawayand take publicintervenemay directlythe statetherefore

Cooley’sits discretion.and of them ator funds, disposeproperty
Lim. 236.Const.

“courts,” Judge Dillon, municipal corpo-many saysto“According
consti-ordinarilyastowns and cities),rations proper (incorporated

oronecharacter, legislative,a doubletuted, governmental,possess —the
The distinctionorsense,in aother,the proprietary private.”public;

corporationand duties of a municipalthis division of theand powers
unsatisfac-isand othertwo the one theclasses, public private,into

29, and noteMun. sec.mind—Dillontory Corp.,to the learned jurist’s
andfrom basedflowingenough—but he the deductionsadopts readily

distinction.theupon
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In toits ispublic subjectedthecharacter, municipal corporation
the absolute control toonlyof state legislation, subject exceptional
constitutional character,”“In orlimitation. its privateproprietary

“says Judge ofDillon, is,the that the thetheory legislaturepowers
are to fromsupposed conferred, chiefly,not be or considera-primarily
tions connected with at but for thethe of the stategovernment large,
private of as aadvantage the distinct legalparticular corporation, per-

and thereunder,as to such and tosonality; acquiredpowers, property
and contracts made with is re-thereto,reference the to becorporation
garded as least,at inhoc, a notquoad private or,corporation, public,
the sense that the of over it isthepower legislature omnipotent.”
Dillon Mun. sec. 39.Corp.,

In v.Darlington 164,New 31 N. Y.York, Judge&c.,Mayor, of
Denio declines to the of this division of the char­recognize principle
acter of a andinto two classes—the onemunicipal publiccorporation
the other private ofinsists the absolutelegislative rightupon—and
control of the The settled thatcorporate by caseproperty. only point
was, that an act of bythe for thelegislature, compensation,providing
cities and towns, of inmaywhose be con­parties destroyedproperty

ofsequence mobs constitutional;or is and theriots, learned judge
closes his very withluminous and elaborate the re­significantopinion

thatmark, “It is to theunnecessary say legislativewhether jurisdic­
tion would extend to the to other usediverting city property public
than such as inhabitants;concerns or its for this if thecity act,the
effect suggested is attributed to forthe de­judgment riot-damages,
votes the property which tomay citybe seized on execution legitimate
purposes, namely, to onthose have sufferedreimbursing damageswho

ofaccount the of tothe authoritiesinefficiency city protect private
property from the of aaggressions mob.”

Whatever may be we noticed,the of the distinction havegrounds
and whether founded in and and whethergood reason essentiallogic,
or not to the of inpromotion is, minds,it our fully recognizedjustice,
in law;the and the of to be in favor of theweight authority seems

that,doctrine are notalthough beyond legiti-municipal corporations
mate legislative and existauthority control, maythere rights^till
under contracts and other,whether or which aregrants, legislative
beyond destruction or impairment theby legislature.

StoryIn Terrett v. 43, 52,9 Crunch thus andforciblyTaylor, Judge
“clearly expresses his of to cor­views the In respect publicsubject:

porations which towns,exist for as counties,suchonly public purposes,
limitations,thecities, &c., have alegislature rightundermay, proper

to orchange, modify, them,restrain howevertheenlarge, securing prop­
for the uses of it waserty orig­those for whom and at whose expense

itinally purchased.” 292, 336,And in Pawlet v. 9 Cranch wasClark,
distinctly settled that a lands to a couldof townlegislative grant glebe
not be so as to ofrepealed grantees.divest the therights

Chancellor Kent the theserecognizes this doctrine and ofauthority
2cases. Kent Com. 305.
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tointerest,with anfranchises,Grants of andproperty coupledof
control,beyond equallyare legislativeor political corporationspublic

in Dart-in of Story, J.,as the case of corporations.property private
Woodward,v.mouth 4 Wheat. 697-700.College

— andCooley Wheaton)cases Cranchsays, “TheseJudge (from
draw a and conferreddistinction between the rights privilegespolitical

implyingon and not senserights anywhich are vestedcorporations, in
in as corpora-and such therights propertyconstitutional permanency,

tion the reasons whichand which are sameacquires, byprotected
casesfrom of theshield similar in individuals.” And a reviewrights

“ there isconferred,thislie rule: When arededuces corporate powers
that thean and thebetween the state corporators,implied compact

the to forthey given acquire corporatewhich areproperty capacity
from them andcharter, ap-under their shall not be takenpurposes,

corpo-to If to theother uses. the state grants propertypropriated
revoked.is an which cannot beration, the executed contractgrant

byThe or otheracquired, grants legitimateeither suchrights by any
vestedin which a can areacquiremode such property,corporation

Lim. 238.and cannot be taken Const.rights, away.” Cooley’s
a lawsuch,If is as a and asland dedicated square,public accepted

ofit to thevoid,other uses is because violating obligationdevoting
v. 22 351.contracts. IowaWarren Lyons City,

act of a cer-By grantedthe 1870 the state to the town of Andover
of tobonds,tain amount be towards the reimburse-exclusivelydevoted

duringthe town forexpenditures byment of incurred the war purposes
rebellion, of bethe the basis that the amount bonds shouldupon such

theof for man furnished said town forevery bythe aggregate $100
of States a of time.service the United aftermilitary specified period

unlimited,anThis was unincumberedunqualified, grant, possessing
an and Pars.all the incidents of executed contract. 1irrevocable

Con. 235.
contract,A act of which is to aequivalentconstitutional legislation,

itsand to be in tois further done orderperfected, requiring nothing
is a are therebyentire contract executed. Whatevercompletion, rights

created, legislaturea cannot If thesubsequent proviso, comimpair.
dition, limitation, 1872,in madeor enacted had been orengrafted upon
a the reimbursement it would have and theact,of beenpart binding,

the of the itsact,town would take benefits with burdens.perhaps,
Potter’s Dwarris on Statutes 477.

to an created a constitutionalobligation byThe same rule applies
law, is in the acontract, bywhich nature of an executory supported
sufficient consideration.

1872,of aThe law of the fund which had beendeclaring portion
to the town of to to and be theAndoversolemnly granted belong

to thatindividuals,of certain is asinvalid, contraryproperty being
constitution, declares1, 10,of the Federal art. sec. whichprovision

that state the ofanyno shall law contracts.pass obligationimpairing
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of the re-result, fully dutyWe sensible whichreached thishave
the great circumspectionof the branch ofquires judicial government

ofin and thedoings legislature,the of the actsupon validitypassing
the fundamentalauthoritybut mindful also of decreesof the paramount

of the and of the for thenecessity preservationgeneral government,
and that has been invadedthe inestimableprotection of principle

to andthe thus constrained declare nullby which we arelegislation
void.

This of allresult renders the consideration the otherunnecessary
case; and it is toquestions by hardly necessaryof law raised the

remark that our not the torightdecision does affect recoverplaintiff’s
town,valid foundedany claim have the validanyhe may against upon

contract town its foragentshe have made with the or servicesmay
rendered. on the verdict.Judgment

Lang Henry.v.

An defendant,averment inthat the consideration that the plaintiff, to
whom a indebted,third forbear to debt,was would collect hisperson

it,promised to bo tois to taken as forbearance topay referring collect
of the it aoriginal debtor; therefore describes collateral undertaking,

whichupon no action can be sustained without of a written noteproof
or memorandum of the agreement.

It asis amuch violation the ofof statute frauds to parol testi-prove by
anmony essential the anas whole of ofpart which theagreement, stat-

ute arequires note or memorandum in writing.
The rule of law which authorizes the maintenance anof action aupon

verbal ofpromise pay another,to the debt made a new andupon inde-
pendent consideration, between the and defendant,themoving plaintiff
for the purpose debtor,of a benefit not theconferring upon original but

theupon and topromisor, considered, held theinapplicable facts.existing
A promise to the in a as apay workmen made of the consider-shop, part

ation for the of the stock in the from thepurchase shop original debtor,
which does workmen,not name the or the sum each,mention due to or
the gross them,sum due ofto all not invalidthough because the con-
sideration moves the ifdebtor,fromwholly original subsequently as-
sented to theby is insufficient to entitle themworkmen, to recover the
respective sums due them.

Assumpsit, J.by Charles E. John Henry, on theLang against common
counts, with a count, that, onspecial 25,1869,alleging September one
Charles A. indebted inLang was to the sumthe of andplaintiff $200,
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