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of the re-result, fully dutyWe sensible whichreached thishave
the great circumspectionof the branch ofquires judicial government

ofin and thedoings legislature,the of the actsupon validitypassing
the fundamentalauthoritybut mindful also of decreesof the paramount

of the and of the for thenecessity preservationgeneral government,
and that has been invadedthe inestimableprotection of principle

to andthe thus constrained declare nullby which we arelegislation
void.

This of allresult renders the consideration the otherunnecessary
case; and it is toquestions by hardly necessaryof law raised the

remark that our not the torightdecision does affect recoverplaintiff’s
town,valid foundedany claim have the validanyhe may against upon

contract town its foragentshe have made with the or servicesmay
rendered. on the verdict.Judgment

Lang Henry.v.

An defendant,averment inthat the consideration that the plaintiff, to
whom a indebted,third forbear to debt,was would collect hisperson

it,promised to bo tois to taken as forbearance topay referring collect
of the it aoriginal debtor; therefore describes collateral undertaking,

whichupon no action can be sustained without of a written noteproof
or memorandum of the agreement.

It asis amuch violation the ofof statute frauds to parol testi-prove by
anmony essential the anas whole of ofpart which theagreement, stat-

ute arequires note or memorandum in writing.
The rule of law which authorizes the maintenance anof action aupon

verbal ofpromise pay another,to the debt made a new andupon inde-
pendent consideration, between the and defendant,themoving plaintiff
for the purpose debtor,of a benefit not theconferring upon original but

theupon and topromisor, considered, held theinapplicable facts.existing
A promise to the in a as apay workmen made of the consider-shop, part

ation for the of the stock in the from thepurchase shop original debtor,
which does workmen,not name the or the sum each,mention due to or
the gross them,sum due ofto all not invalidthough because the con-
sideration moves the ifdebtor,fromwholly original subsequently as-
sented to theby is insufficient to entitle themworkmen, to recover the
respective sums due them.

Assumpsit, J.by Charles E. John Henry, on theLang against common
counts, with a count, that, onspecial 25,1869,alleging September one
Charles A. indebted inLang was to the sumthe of andplaintiff $200,
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in would to col-defendant,the consideration that the forbearplaintiff
■;to him that that the didclaim, sumpaylect the promised plaintiff

toand the defendant became liableforbear, pay.thereupon
A. of21,1869,It that before Charles a sonAugust Lang,appeared

in Bos-had the manufacture of shoes atengagedthe beenplaintiff,
cawen; defendant,on a mer-that that the who was commissionday

Boston, stock,hisin and took a bill sale ofpurchasedchant entire of
“it, Jolm J. A.Boston, Aug. Lang,as follows: 1869. to C.21, Henry

H.,Dr., at N. toBoscawen,for the finished andfollowing goods partly
atsaid but the of said and accord-by Henry,be finished Lang, expense

listto his follows a of the Receiveding goods.][Thendirections..
A. Lang.”Charlespayment,

to himThe claimed recover a due for work donebalanceplaintiff
saidand after 21. It that afterpartly Augustbefore appearedpartly

work in inthe continued to the which his sonplaintiff shopthe sale
in fur-stock,the but he fromreceived,finishing moneywas engaged
defendant, more forthe than sufficient to the laborbynished pay per-

21.him after Augustbyformed
A. atLang that,testified the time of the sale of the stockCharles

understanding Henrythe was that should the balancesHenry, payto
This the no evi-denied,due workmen. defendant and there wasthe

or communication theany understanding directlyof betweendence
on in theand the defendant the as containedsubject, exceptplaintiff

of sale.bill
inthat,testified the the work-sale,He further September following

Bos-about their that he touneasyin the became wentshop pay;men
it, himto about who heHenry gavesee the whichfollowing,ton

him to toshow the workmen.authorized

“Boston, 25,1869.September
“ Lang :A.Chas.

fear;:—In to workmen’s have noyour theyrelation pay,Dear Sir
for all labor on the shoes made and sent totheirshall paidbe

J.Yours JOHN HENRY.”truly,
It that this to the a or twodaywas shown within■plaintiffappeared

commenced;no worth of$1,200and suits were and aboutafterwards,
in asshoes, and,finished and the were theimmediately,then shop,

in this defend-claimed, of forwarded to theconsequence letter,plaintiff
ant.

forno that his claimThere was evidence the ever releasedplaintiff
A.to 21 or to takeAugust agreedlabor Charlesagainst Lang,prior

in ex-it, waythe for that the debt anydefendant or waspaymaster
tinguished.

to beThe at the trial claimedgrounds upon which the plaintiff
to stated in court.entitled recover are the of theopinion

wasnonsuit,The for a on that theredefendant moved the ground
indebted-no on which could be for thechargedevidence hecompetent

A. Augustness of Charles to the whicli toLang prioraccruedplaintiff,
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noand that there was evidence21,1869, frauds,under the ofstatute
novation;of and of the samecourt, beinga substitution or the opinion,

nonsuit,a andordered the excepted.plaintiff

an elaborate TheBarnard, argument.for the made posi-plaintiff,
intions taken him and authorities he cited are considered theby the

of theopinion court.

Clark, to in thedefendant,Sanborn for the besides cases referred¿-
Pars,1 etcited on Cont.opinion, 188, seq.

J. allHibbard, I. It is that the labor which can bedisputednot
said to have for the has beenbybeen the defendantperformed plaintiff

in forfor full. But to recover laborpaid performedthe claimsplaintiff
forby him Charles A. the son. The courtLang, having-plaintiff’s

nonsuit, is,aordered -for our determination whetherquestion uponthe
any authorized to findevidence the would have been ajuryreported

forverdict the if the case been submitted to them.hadplaintiff
to relied whollyThe at trial have hisplaintiff uponthe appears

it is is not to on thespecial count, and obvious that he entitled recover
is,common incounts. The the thatstated countagreement special

on A. was indebted to theSeptember 25,1869, LangCharles plaintiff',
and in woulddefendant,the consideration that the forbear toplaintiff

forbear,it;collect his to that didclaim, thepromised pay plaintiff
and of isthe defendant liable. A cause action here setgoodbecame

toforth, but the as be deemed have been astated mustpromise prom-
ise to of inanswer for the debt consideration of forbearanceanother
to said,collect it of It has that thethe debtor. been truly conflicting
decisions of thecourts, in to ofrelation therespectable application

irreconcilable; but,of in cases,statute frauds areparticular according
to a tomodern, guaranteereliable ancient orevery authority, promise

ina debt to it ofof forbearance collect the debtor aconsideration is
collateral action can be bywhich noundertaking upon supported parol
evidence.

II. Was orthe letter a sufficient note memorandum ofdefendant’s
the A a sufficient note oralleged contract? letter be memoran­may

Frauds, 846;dum onwithin of statute. Browne sec.the themeaning
Pars,3 on 30. it is notCont. And that itindispensable(5th ed.)

should Frauds,bo Browne on sec. 854.addressed to the promisee.
itThe isletter,consideration is not in the but now settled instated

this v. N.state is not Britton 48 H. 420.Angier,that this necessary.
It is must containlaid down that the written the namesmemorandum

Frauds, 372;of onboth of Browne sec.the parties.contracting
Sherburne 1 this rule there someShaw,v. N. H. To are excep­157.

as to hold this lettertions, but we of so far sufficientgoingknow none
198,in Clark, Graythat Dow v. 7 the namestorespect. According

of tothe in order make theworkmen should have been inserted mem­
tosufficient;orandum if be as onebut the identifiedplaintiffwe allow
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Fla,of v.the as inevidence, intimated,workmen it is Websterby parol
N. 540,5 done,H. we encounterunder some circumstances bemay

other difficulties.
?Must not memorandumthe whole in the writtencontract appear

es­Is it as to annot much a violation of the of frauds permitstatute
? Parolsential of of by parolit as all it to be evidencepart proved
to showevidence is to the toadmissible contract theapply parties, as,—

that or defend­one of the for the theagentacted assigners plaintiff
&8 M.589; Senior,ant—Trueman v. 11 Ad. & E. v.Loder, Higgins

834, ; Frauds,W. 454;835­ 101 on sec.Gowenv. Mass. BrowneKlous,
; memorandum,364­ aor that in writtenmentionedBenjamin Mussey,

127;refers 11to B. v. Cush.Benjamin Mussey Mussey,—Fessenden
or to it shallfix the the thatconsideration where agreement provides
be samesame as was to the for thebythe the defendantpaid plaintiff

227;v. anotherCobb,16 Pick. not to connectproperty —but—Atwood
13Dean,memorandum v.bywith the one thesigned parties—Morton

388; 358;Met. Frauds,13 onBoardman v. Allen BrowneSpooner,
350; in thesec. wordsnor to show what land was intended theby

“ of I havememorandum, a land sold her before witness”—Whe­piece
Sullivan,v. in; nor,lan Mass. the indorsed102 205­ where defendant

blank forhim, authoritya note not to show what said asto hepayable
Bond,v.a over hissubsequently entering guaranty signature Hodgkins—

284,N. H.1 288.
us,In the case on does not contain evidencebefore the letter relied

of a itbest,contract with the At contains evidenceonlytheplaintiff.
of a contract that the workmen shall beLang paid.with Charles A.

mayFor that in and the workmenit, Charles alone notaught appears
have that theguaranteebeen and desirous shoulduneasy, the defendant

wasof that the lettertheir claims. Without evidencepayment parol
written because had informed that the workmenCharles the defendant

them,were and that he him to show it to theauthorizeduneasy, plaintiff
defendant, letter,in it. in thisis no manner with Had theconnected

and todistinctlyauthorized to show it to the plaintiff, promisedCharles
his debtwould not tothe that he collectpay plaintiff attemptprovided

statuteit have a with theCharles,of been sufficientmight compliance
him, it havefrauds, and, him and on mightof when shown to acted by
this is omitted inhim to l’ecover. But an ofimportant partentitled

vitalof aletter,the and is no to admit proofit more competent parol
than of the whole.contract,and of the terms of aindispensable portion

Pars, thatof the3 on Cont. 13. We are thereforeed.) opinion(5th
ornoteof sufficientanythe 25 does not containletter September

of the statutethealleged contract, meaningmemorandum of withinthe
frauds, in thisand to recoverof that it does not entitle the plaintiff

statute inTo hold to thenullifyaction. otherwise would be simply
do in anorder to individual case.justice

his the groundIII. But the seeks to maintain actionplaintiff upon
movingand betweenconsideration,that w7asa newhere independent

of theoutthe and to take the caseplaintiff defendant,the sufficient
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statute; 10 andThompson, 32,and relies Allen v. N. H. Robin­he upon
Gilman, 485,inson v. in A43 N. H. as decisive his favor. portion

of the shortauthorities cited in those cases fall little of repealing
the in a offrauds, construction,statute of class casesby judicial large
in which of an to the debt of another was,tile agreement paypurpose
not debtor,to the but that theoriginal promisorconfer a benefit on

;might $for A B 100 B C §10,derive one himself. owesSuppose pays
in of to theconsideration which C verbally promises guarantee payment
of the decisions,debt. There are numerous some of which wore pro­

enoughnounced far sustain anby authority,of tojudges high going
action it is that this isthisupon promise; yet very plain squarely pro­
hibited by statute.the

In no well has it been that toconsidered case held forbearance the
debtor, or a suit or an attachmentdischarging against him, releasing
or a lien his is sufficient to sustain an action againstupon property,
a guarantor of the in absence ofliability, the written noteoriginal any
or ofmemorandum the But inagreement. many cases, thealthough
only topromise another,was answer for the debt of as theyet, leading
object of lien,the -wasto induce the to somepromisor promisee forego

orinterest, advantage, and confer theon athereby promisor privilege
or benefit, such an has anbeen held to beagreement ratheroriginal
than a collateral the effect of it beundertaking, although may inciden­
tally to 423;the debt of another. v. 2 Allendischarge Hunt,Jepherson

“Burr ;v. Wilcox,13 Allen 273­ 3 Pars. on IfCont. 24.(5th ed.) the
and of isprincipal immediate the transaction to benefit theobject prom­

isor, not to the debt of another issecure the consid­person, promise
ered not as of ascollateral to the debt but ananother, creating original
debt from is notthe which within the statute.” v.promisor, Furbish
Goodnow,98 Mass. 297.

The cases this inanalyzedon are Browne onsubject Frauds, secs.
192-213, and the limitation of isthe rule stated to beproper (sec.
212), that, “wherever the and distinctiveprimary obligation assumed
by the from adefendant is different that of guarantor, although as
incidental into and the of the ofdischargecourse that obligation the
debt of is the defendant’ssatisfied, promiseanother is not within the
statute,” it itotherwise is. In some authorities is said that the debt
thus another;ownbecomes his of the debt of in others,instead that
in this andway the becomes the thepromisor principal, original debtor
a him; others,insurety or for that theguarantor transaction amounts

to a the of somepractically purchase by promisor lien, security, or
the the amount of theadvantage, price debtbeing guaranteed: but

these theories are rarely satisfactory.
Allen v. and v. Gilman, before cited,RobinsonThompson come strictly

within classthe reliable cases of the mentioned. Inpreviously the
former, relied was inthe on made considerationpromise that the plain­

accounts;tiff would a book of insurrender certain the itlatter, was
in that wouldconsideration the forbear to a suitplaintiff bring against

trustee;the in indefendant as neither was it thatconsideration the
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the action be sustainedoriginal debtor owed debt. May presentthe
is,on a ? in count thatsimilar The theground alleged specialpromise

for-the would in that the wouldplaintiffdefendant considerationpay
his that this must bebear to collect claim. We have statedalready

debtor;as to to the originalconstrued forbearance collect ofreferring
but if forbore tothat,the counsel 1ms assumed the plaintiffplaintiff’s
sue and attach shoes then in the to enforce a lienthe orshop, upon

this mean-them, would be a forbearance to collect within theclaim,the
declaration;of the and concedeing we for themay present purpose

“that it would be so. The finds claimed thatcase that the plaintiff
if bythat the intended thethe found letter of 25 wasjury September

toworkmen,defendant to to the keepbe shown the including plaintiff',
them and to from to theirthem suits securequiet prevent bringing

as and todebts, threatened, that the letter was shown the work-they
men, the and the as-uponthat the actedincluding plaintiff, plaintiff

thereof,surance held out in no suit hebythe letter and reasonbrought
made andwould be entitled for labor on shoesto recover all performed

sent the into defendant.” It is not stated that the plaintiff' specified
what hisshould or have a suit and securedway might broughthe
claim, had by attachingthe defendant not to it—whetherpromised pay

tofraudulentlythe shoes the Charles A. sold theLang,as ofproperty
him,a in somedefendant, trustee or otherby bringing againstprocess

way. debt,ITad the todefendant theverbally promised pay plaintiff’s
in or would not com-consideration that he would not attach the shoes

defendant, have been lia-a trustee the heprocess mightmence against
ble, Gilman,of Robinsonv. cited. That thereauthoritythe beforeupon

shoes,inwas had theno evidence that Charles attachable interestany
or the could have liable as trustee,'probablythat defendant been held

immaterial; waswould be but it does not that there evidenceanyappear
the a rightthat the was informed that claimeddefendant ever plaintiff

trustee;or him and if the de-to attach to hold liable asthe property,
claim, cannothad the such a hefendant no notice that setplaintiff’ up

it. evento to The casebe have contracted with referencesupposed
suit,a orfails to find that the threatened to con-bringeverplaintiff

his thisone, to secure debt before he commencedtemplated bringing
action.

inclaimed, he,it in the that con­But was the forargument plaintiff,
in of Sep­of lettersideration the contained the defendant’spromise

25, he hada lien he had the shoes on whichupontember released
action, asmaintain thisthat state of facts he mightworked. Upon

v. 43 N. H. 492.Gilman,in collected in Robinsonauthoritiesdecided
that hadanyto have evidence the plaintiffThere does not beenappear

a for done eitherlien on He have lien workany day. mightsuch that
defendant,A. to virtuebytheby Langafter or before the sale Charles

his but it is25,of the in onretaining property Septemberpossession
in Fornot had of shoes hisstated he then theany possession.that

workedthat the shoes on which all the workmen hadaught appears,
until to theof Charles senttheyin the wereremained possession
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If, however, shoes,to a on thedefendant. the claimed have lienplaintiff
it, thatand the defendant to he is now fromyielded denyingestopped

; v. Thomas,the lien Cross v. 30 Vt. 646­ Fish 5Richardson,existed.
was evernot, however,48. It does that defendantGray appear the

lien,that claimed such a nor that the plain­informed the evenplaintiff
it,tiff trial did defend­anyat time before or the claim and theduring

ant not to it until that it wascould he was awarecertainly yield
claimed.

thisthe facts we are unable to case withinUpon reported, bring any
forrecognized necessitywhich with the a note orprinciple dispenses

in andmemorandum we are of the that thewriting, plaintiffopinion
entitled,is of of hisauthoritynot the the cases whichanyupon upon

to an actionrelies,counsel maintain virtue of the transaction ofby
25.September

IV. The counsel has one additional onplaintiff’s suggested ground
which he claims that the have returned a verdict in hisjury might

“favor. The finds that Charles A. that,case testified at the timeLang
of the of to Henry,sale the stock the was thatunderstanding Henry
should the due the thispay maybalances workmen.” con­However
tradict in sale,the contract stated the bill of it is well settled that the

not a to theplaintiff, instrument, is not frombeing party precluded
Ev.,it. 1 Gr. It iscontradicting sec. 279. claimed that this testimony

not that itonly means was the andagreed between defendant Charles
that the defendant should the balances due butpay the thatworkmen,
this should a ofconstitute the consideration forpart the ofpurchase
the stock. notWe need determine whether the testimony reported
will bear agreementthis construction. Such an such aupon consider­
ation, by defendant,entered into the the andthough plaintiff, the orig­
inal debtor, is held in toMassachusetts be within the of frauds,statute

debtor,because the consideration moves from thewholly original the
v.unconnected with it. Curtisplaintiff being Brown, 488;5 Cush.

Furbish v. 98 Mass. 296.Goodnow, The ofweight authority, however,
is, that it is not within the statute for that reason. Frauds,Browne on

Parks,166-169; 81;secs. Dearborn v. 5 Gr. Ev. Maxwellv. 41Haynes,
559; 391;Me. Vt.Adams,Fullam v. D. & H.Canal Co. v.37 West­

97;chester 538;4 Robbins 10Bank, Den. v. Mo. BrownCounty Ayres,
v. Strait, 19 Ill. 88.

But this if made at notagreement, all, was made with the plaintiff,
and does not byto have been to him after it wasassented made.appear
How does this circumstance ?affect the Had been aquestion here

defendant,definite that the as a ofagreement the consideration forpart
stock,the would a sum theto there are numer­plaintiff,pay specified

ous that,authorities to the the was not aalthoughpoint plaintiff party
to the did not fromcontract, him,and the consideration move the want
of would not an Dearbornprivity present difficulty. v.insuperable
Parks, 81; 400;5 Gr. Marston,Ev. Arnold v. 17 Mass. Hall v.Lyman,

575; ; ;ib. Brewer v. Mellen v.Cush. 340­ 1 322­Gray7Dyer, Whipple,
2; 45;Brown v. 19 Bucklin,88­ Barber v. Den. Lawrence v.Strait, Ill.
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Fox, 43;Y. Costerv.24 N. 178­269; Beers, Albany,N. Burr v.20 Y.
N. Y. 411.

assentedthenot that plaintiffIn it appearof these cases doesmany
it.a suitthan by bringing uponin any wayto the otheragreement

“ Theis sufficient.that thatstatedIn of it issome them expressly
estab­the duty,createsact of thelaw, parties,theoperating upon

on whichobligationandthe promiselishes the andprivity, implies
2J., Morrison, Met.in v.CarnegieC.Shaw,the isaction founded.”

held, that, in toorderuniformly396. it has beenBut in this state
byhis assentmust at least giveaction,maintain such an the plaintiff

his action.to commencewill be entitleda before hedemandmaking
H.Batchelder, 16 N.; v.Hartshorn, 7 N. H. 349­ Warrenv.Butterfield
H.N.court —15first before thewhencase,580. In last namedthe
thebyan agreementmust be ofthat theré proof136—it was held129,
hisso as todebtor, extinguishhisasto the defendantplaintiff accept

580,N. H.lastdebt; case, as reportedbut in the sameoriginal —15
suchto besuit,a were heldrefusal, byand followed581—a demand

as a substitutearrangementthe newof an election to acceptevidence
it.extinguishfor as woulddebt,the original

thecase,in such a beforeto sueto aallowingThe plaintiffobjection
more seriousbeonnot, principle,is mayantecedent debt discharged,

madewhere, undertakinga collateralcases,than in familiarmany upon
sustained, althoughof has beena actionrightwith thedirectly plaintiff,

212; Ful­Frauds, sec.onBrownestill subsisted.the antecedent debt
an actiondoctrine, of allowingthe wholeAdams,v. Butlam Vt. 394.37

bybenefit of the plaintifffor themadeto be maintained on a contract
onestablished principlesat war withhis isa third not agent,person
we; that in Massachusettsand it seemsactionsthe of tosubject parties

“ Fieldanomalous doctrine.”of thatno further extensionmay expect
6 117.Crawford, Grayv.

made athat the plaintiffis not statedonlycase it notIn the present
mayhis debtof antecedentdemand, extinguishmentfrom which the

was no evidencethat therestatesthe cáseinferred, expresslybe but
“ 21 againsttolabor Augusthis claim for priorthat releasedhe ever

for it,asdefendant paymasterto take theA. orLang, agreedCharles
does not evenItany way extinguished.”was inor the debtthat

such a contract. Onsuit to recover uponthisbroughtthat heappear
actionthisdid not at the timeit that the plaintiffthe seemscontrary,

of the defend-trial, aoncommenced, rely promisenor at theevenwas
or wouldA. hadLang placedthat Charlesinant to considerationpay,

thein his hands for purpose.orgoods moneyplace
the plaintiffit is claimed entitleswhichreported,But the evidence

reason.for anotheris defectivefatallythisto ground,recover upon
“ workmen,”due thethe balancesis,on to payThe reliedpromise

ofto or to onethem, anysum due eachor thestatingwithout naming
no action can beThatto all of them.them, sum dueor the gross

isand indefinite promisethis looseuponmaintained the workmenby
7Clark, Grayof Dow v.casein consideredthe wellsettledconclusively
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a written198, to in whetherconsideringwhich we have referredalready
ofstatuteor of which is within thenote memorandum an agreement
ofnamesdefective,if unless thefrauds, sufficient in other isrespects,

in deliver-Metcalf, J.,it.both of the incontracting parties appear
of the follow-case, athe of court in that usesing portiontheopinion

case.it to theing presentwhich we have altered tolanguage, adapt
eachmayIf the this socan maintain thisplaintiff ground,action upon

of or the amountworkmen,the numbermayother whatever be their
mayof held answerabletheir and defendant betherespective claims,

into And will boundof-whom has heard. he bepersons he never
has asuch who suesactions to thethe whetherlitigate question, party

claimed,claim sumslegal on A. to theCharles orLang, pay respective
case,anytowhatever has not been calledthey be. Our attentionmay

America,ancient in or inor modern, anynor do we know of England
anotherwhich to the debt ofso far as to hold a liablegoes payparty

a as this.so andupon promise indeterminatevague
inIt thealso to be no countmay be that thereobserved, appears

if weredeclaration recover theplaintiff’s proofwhich he couldupon
stockclear that for thethe as the considerationdefendant, a ofpart

as-hepurchased, dulyto him and thatsum,apromised pay specific
sented to it.

The thisto theplaintiff clearly uponwas not entitled to go jury
and as otherquestion, anyhe was to the jurynot entitled to go upon

question, there must the nonsuit.be onJudgment

& Co.Pearson v. ClarkSmith,

the has the courtAlthough uponstatute conferreda broad discretionvery
in review, of therelation to in an amendmentthe cases ofpleadings yet

orcase,declaration the formwill not be allowed in asuch which changes
the cause of action.

This is a for lentmoneyreview. The was assumpsitactionoriginal
and and ex-defendants, out,advanced to the and laidfor money paid,

thefor de-pended bythe and for had and receiveddefendants, money
Also,fendants forfor for onuse, money.the and interestplaintiff’s

andgoods, and for laborwares, delivered,and merchandise sold and
services and Therequest.materials all at the defendants’provided,

“ is tobroughtwas This actionplaintiff’s as follows :specification
anyrecover consid-the amount a to withoutpaid upon younote given

toeration, amount of $142.83.”
31,The At this term the plain-writ was datedoriginal 1870.May

follows, wit:tiff tomoved to his writ a count asamend newby adding
“And ofcountyin saidManchester,also for that the atdefendants,


