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a written198, to in whetherconsideringwhich we have referredalready
ofstatuteor of which is within thenote memorandum an agreement
ofnamesdefective,if unless thefrauds, sufficient in other isrespects,

in deliver-Metcalf, J.,it.both of the incontracting parties appear
of the follow-case, athe of court in that usesing portiontheopinion

case.it to theing presentwhich we have altered tolanguage, adapt
eachmayIf the this socan maintain thisplaintiff ground,action upon

of or the amountworkmen,the numbermayother whatever be their
mayof held answerabletheir and defendant betherespective claims,

into And will boundof-whom has heard. he bepersons he never
has asuch who suesactions to thethe whetherlitigate question, party

claimed,claim sumslegal on A. to theCharles orLang, pay respective
case,anytowhatever has not been calledthey be. Our attentionmay

America,ancient in or inor modern, anynor do we know of England
anotherwhich to the debt ofso far as to hold a liablegoes payparty

a as this.so andupon promise indeterminatevague
inIt thealso to be no countmay be that thereobserved, appears

if weredeclaration recover theplaintiff’s proofwhich he couldupon
stockclear that for thethe as the considerationdefendant, a ofpart

as-hepurchased, dulyto him and thatsum,apromised pay specific
sented to it.

The thisto theplaintiff clearly uponwas not entitled to go jury
and as otherquestion, anyhe was to the jurynot entitled to go upon

question, there must the nonsuit.be onJudgment

& Co.Pearson v. ClarkSmith,

the has the courtAlthough uponstatute conferreda broad discretionvery
in review, of therelation to in an amendmentthe cases ofpleadings yet

orcase,declaration the formwill not be allowed in asuch which changes
the cause of action.

This is a for lentmoneyreview. The was assumpsitactionoriginal
and and ex-defendants, out,advanced to the and laidfor money paid,

thefor de-pended bythe and for had and receiveddefendants, money
Also,fendants forfor for onuse, money.the and interestplaintiff’s

andgoods, and for laborwares, delivered,and merchandise sold and
services and Therequest.materials all at the defendants’provided,

“ is tobroughtwas This actionplaintiff’s as follows :specification
anyrecover consid-the amount a to withoutpaid upon younote given

toeration, amount of $142.83.”
31,The At this term the plain-writ was datedoriginal 1870.May

follows, wit:tiff tomoved to his writ a count asamend newby adding
“And ofcountyin saidManchester,also for that the atdefendants,
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Hillsborough, on the D. in con-March, 1869,of A.twenty-ninth day
sideration that the had to defendantsgiventhen and there theplaintiff
his tonote for one hundredpromissory dollars,and thirty-five payable
the defendants or and thebearer, also had then and there promised

‘defendants to act as agenttheir to thefork, Elip-sell a certain called
tic Fork,’Horse in andHay Hracut,fhe oftownships Tyngsboro’,

inMethuen, the counties of in Mas-Essex,Middlesex and the state of
1868,sachusetts, for ofthe term ten first offrom theyears day April,

upon certain terms and thirdwit, that the thestipulations, plaintiff,—to
year, should defendants,thepay twentyor their legal representatives,

cent, ofper all inthe net said forkfrom the sale ofprofits arising
said aftertownships, deducting said agencythe amount advanced for
by the plaintiff, with intogether sellingall incurrednecessary expenses
said fork as that theaforesaid, and thethere promised plaintiff—then
said fork was andduly valid thenpatented by existingletters patent,

America;in force, from the United that said lettersStates of and
wouldpatent remain in at leastforce and the term offorunexpired

ten years ;after the first of that virtueday byA. D. 1868 «andApril,
of said letters the ofpatént daydefendants had, twenty-ninthon said
March, 1869, the and forks insole and saidexclusive to useright sell
the aforesaid; and fork fortownships that said fork a valuablewas
practical use, and well;worked furnishand wouldthat the defendants
the plaintiff with as of said as homany forks from manufactoriestheir

desire,might at same.the of of theprice deliveryfive dollars each on
And the plaintiff avers that bythe said not duly patentedfork was
valid letters andpatent from the America, existingUnited States of
in force on 1869;the said saidMarch, that thetwenty-ninth ofday
letters will not ofpatent remain in for the termandforce unexpired
ten fromyears said ;first of the defendantsday 1868 and thatApril,
had not, on the andtwenty-ninth day of sole exclusiveMarch, 1869, the

toright aforesaid;sell and thatuse said forks in the andtownships
said fork was not a did not workuse,fork for andvaluable practical
well, but was aversuse;worthless for alsopractical the plaintiff—and
that the defendants ofmanynot ashave withfurnished the plaintiff
said forks as he ofdesired from fivemanufactories,their at the price
dollars each on on thewit,but todelivery, that, afterwards,though
fifth, andnineteenth, 1869, and on theoftwenty-sixth days April,
seventh and re-twenty-first days June, speciallyof 1869, the plaintiff
quested the man-defendants to from theirfurnish him with forkssaid
ufactories as so.”to doaforesaid, the defendants refused neglectedand

It is thatagreed moneywas forthe specification under the first count
which the describ-plaintiff notehad thebeen for himsupposed paid upon
ed in the new count. theuponThe was indorseeplaintiff sued anby
note described in count, arrang-this afternew in andMassachusetts,

withing a friend this suitsuit,there to thatadjust broughtthe plaintiff'
by liv-attaching the defendants’ land in defendantsthis thecounty, and

out ofing the ofstate, the ordera notice to them bywas published
and atcourt, ren-the next term were andthey judgmentdefaulted
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review;dered and itagainst and thisthem, afterwardsthey brought
now that suit in Massachusettsappears the not in themoney was paid

saidupon court, and notnote until in thisafter suit was enteredthis
until after the lias sincehad here. But theplaintiff moneyjudgment
been inpaid Massachusetts on said note.

The court ruled notthat could properlythe amendmentpro forma
be allowed in andin cases,with suchaccordance the established rules
the plaintiff and law reserved.excepted; the of werequestions

Morrison for the defendants.Stanley,$

The only question by this case is as to the amendmentpresented
offered by the declaration,The as containedplaintiff. originally drawn,
counts in advanced,for and laidassumpsit money moneylent paid,
out, expended, and had and andmoney received, wares, mer-goods,
chandise sold and delivered, and labor and services or mate-performed
rials provided. The amendment is to insert a new count forproposed
damages by reason of on a indeceit contract. The new count isspecial
all essential particulars a case,count in the oncethough by orplaintiff,
twice using the word has to make it anpromised, endeavored account
in Itassumpsit. will in review;be borne mind that this is an action of
that when the took inplaintiff the hejudgment original action, filed

“under the original counts in his writ a as follows: Thisspecification
action is brought to recover the amount a younote topaid upon given
without any consideration, to amount of We maintain that§>142.83.”
this amendment cannot be allowed, and that the of the onruling court
this waspoint correct.

“theBy 10th general rule of it iscourt, that no new countprovided
or amendment of a shall withoutdeclaration be allowed the consent of
the defendant, unless it be consistent with the declaration andoriginal
for the same ofcause action.”

This rule, in is inadopted 1859, accordance with andthe well-long
established ofpractice the court as indeclared numerous decisions

toprevious that ;time. 3veil,v. liar N. H. 202 v.EdgerlyButterfield
Emerson, ;3 N. H. Perkins, ;147 H.Goddard v. 9 N. 488 Stevenson v.
Mudgett ;10 N. II. 340 v. 75;Merrill 12 H.Bussell, N. v. Bus-Taylor
tin, 43 N. H. and493, numerous other cases.

In 339,v. 22Phelan, N. II. it wasThompson decided that where
the declaration contained a for work andsingle count and labor ser­
vices andperformed, the new counts forwere use and andoccupation

delivered,sold andgoods the amendment could not be allowed. In
70,v. Eolsom,Wood 42 N. H. it wras held that the“where original

counts are for and had received,and a new countmoney paid, money
for work and labor, as the defendant’s factor and will notagent, be
received assent,ofby way amendment without the defendant’s it being
wholly inconsistent with the claim.” And bywhere theoriginal orig­
inal declaration carriers,the defendants were as common andcharged
by the amendment itas bailees of the same held that thegoods, was
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H.32 N.B. B.,v. B. M.amendment could not be made. Moses
524.

theofthis viewin ofNumerous other cases be cited supportmight
decisions,case. in the of theselightthe amendmentViewing proposed

it is inconsistententirelywe that made:say the amendment cannot be
Butwith declaration.the of in the originalcause action as stated

Itshould not be allowed.there is amendmentanother reason thewhy
ofcausehad nothat when theappears brought, plaintiffthe action was

hadaction. which hemoney supposedIt was to backrecoverbrought
that, originallybeen so as the declarationnot,but which hadpaid,

thatstood, findingto nowHe,the defendants were entitled judgment.
toallowedhe must asks to befail in his as originally brought,suit

contract; inmake an in theamendment, originaldeceitcounting upon
note,short, him on hismoneythe byhe cannot recoverfinding paid

specialof ahe breachnow to reason of thebywishes recover damages
toIt seemscontract the defendants.allegeswhich ho was made with
tous that is enoughthe ofstatement the positionsimple plaintiff’s

show its fallacy.

Wallace, theforWadleigh plaintiff.$

caseI. orCourts' whenever themay personorder amendments
Amend-207, 8.Stats., sec.may be understood. Gen. ch.rightly

liberality.ments withcountry greatare allowed all the courts in thisby
Stearns v. N. H. 295.Wright, 50

if theallowed, therebyII. will beAmendments of the declaration
of actionform if the causeidentityof action is not and the ofchanged

v. 47295; Horne,is v. 50 H. NewellStearns N.preserved. Wright,
N. II.; Brown, 12; Allot,N. H. v. N. v.382 Hlliott 12 H. 549 Perley
N.493; 338; 43 H.Smith,N. v.Stevenson v. 10 H.Mudgeit, Bailey

409, and passim.
It is trueIII. form of action.This does not theamendment change

butplaintiff,that fraud thethe defendants the grossest uponpractised
thewholly uponthe new count is in basedstrictly beingassumpsit,

of the note.considerationdefendants’ which formed the solepromises,
theybecauseless promisesThe defendants’ were none thepromises

and theaswere promises,fraudulent. We declare themupon simply
innew count is in no a count case.respect

of action.of causeIV. the theidentityThe amendment preserves
negotiableis of theobtaining plaintiff’sThe cause of action the
have beenwhichnote, in of certainconsiderationpromissory promises

thefailed. Undertotallythe said hasbroken, so that consideration
theto recoverreceived,for had and the soughtcount money plaintiff

had beensaidnote,amount the that promisesof the upon ground
the newUnderso that there was a failure of consideration.broken,

on accountof noteto amount thecount, the seeks recover theplaintiff
of consid-failureconsequentof the of said and thebreach promises

is thethenote,the prooferation. as to the time of payingExcept
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count,same under and under count the seeks toplaintiff'eacli each
to therecover the amount he was note.only pay uponwhich compelled

V. It is in that the amendment shouldthe defendants’ briefargued
allowed,not thebrought plaintiffbe because when the action was had

no cause of When theaction. That is an error. commencedplaintiff
saidthis had a of for the breach ofsuit, he cause actiongood promises,’

and of havingwas entitled to on account his adamages givenrecover
true_thatto It isnote which he would benegotiable compelled pay.

in he and that will notmistake,made a his sustain hisdeclaring proof
declaration is no ofas drawn. But that test whateveroriginally the

338;of an 10 N. H.amendment. Stevenson Bas-propriety v.Mudgett,
set 452;v. v.Co., 28 N. H. Davis Sill, 41Salisbury Manufacturing
N. H. 336.

hinder,VI. The delaynew cannot or the defendants,.surprise,.count
in afor, received,trial count for had and mustmoney theytheupon have

been for whichthe that the constitutedprepared proof promises the
sole consideration for the had itPossibly maynote been broken. dis-

their of a trial.appoint expectation escaping
An examination willof the decisions in this state show that amend-

ments more than Indoubtful this have been Stearns v.granted. Wright,
H. by50 N. the declaration was amended the293, changing allegation

of a to the to an ofpromise aplaintiff personally, allegation promise
;to him Pierce,as v. N.administrator in 47 II. 309, by addingLibbey

a count for to had andmoney money received,counts forpaid and
indorser; Dustin,the as in v.against defendant 43 N. H. 493,Taylor

by alleging bythe obstruction of a watercourse ofmeans two dams
Smith,dam;of v. 409,instead one in 43 N. H. on review,Bailey by

to counts for sold and andadding deliveredgoods goods andbargained
a forsold, count not and foraccepting the samepaying goods; in

Shaw,Downer v. 125,23 H. to abyN. countadding upon a foreign
countjudgment,a founded;the note on which said wasupon judgment

in White,Bank v. a389,17 N. H. countby adding againstto a sheriff
for the ofneglect neglecta count fordeputy,one the of another deputy

;in the same matter in v. 12 N. H.Brown, 340, by toadding aPerley
count an account a for andupon annexed, moneycount had ;received
in v. 340,Stevenson 10 N. H. aby adding to countMudgett, aupon

contract,written a count the same contractas andupon changed modi-
byfied v. N.agreement; Baton,in Wilson 5 H. 340, by thechanging

of sodescription the demanded as to includepremises a ofonly part
the same.

J.Sargent, C. That amendments are allowed with great liberality
in this 50country, true;as stated in Stearns v. N. H. is293,Wright,
and that allowed,they theyare almost where do not sur-universally

orhinder, course,the and ofprise, delay may, be al-opposite party,
inlowed the of in ofcourt,discretion the even case surprise, hindrance,

;or asdelay, there the which thegeneralstated plain-proposition,—and
tiff from that of thequotes that amendments declaration willopinion,
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and ifif istherebybe allowed the form of action not changed, the
the of is true if takenidentity of cause action is no doubtpreserved,

the that theviz.,with which affixed in thatqualifications are .opinion,
in amendment,beallegations changed bythe declarationparticular may

superadded, inand in order cure mistakesothers to andimperfections
;of is another condi-stating‘the manner case therethe plaintiff’s —and

in thattion that as statedaffixed toprecedent general proposition,
is,in thatcase,which is not the this whichby plaintiffnoticedopinion,

declaration,such mustamendment be consistent with the original
willand that thatmust be such the court can the plaintiffperceive

in for the re-offer under some matterevidence, amendment, onlythe
ofcovery which the action was instituted.originally

iden-case,In such form is not and thechanged,so as the of actionlong
of etc.tity may made,the cause of action is amendments bepreserved,

us must be andthen, whole,this as let see what evidenceTaking rule, a
First,had been' the paymentintroduced the declaration.originalunder

andthus paid,of the must be with the amountmoney by plaintiff proved,
that had thus waspaidthen he must this whichprove note the plaintiff

had in thatcould bewithout consideration: nooriginally any recovery
case, But undermoneyas on thestated, unless had been note.the paid

any money,no the ofthe amended count there is ofallegation payment
Instead ofand it not necessary anywould be to that was paid.prove

thecount,back in theseeking money plaintiffto recover newpaid
promisesto recover for of the defendants’damagesseeks the breaches

andto him in of a fork,made connection with the sale certain patent
use in in Massachusetts.the to certain townsright the same

also a much largerUnder this the recovermightnew count plaintiff'
thecount;histhan could have first because prom-sum he done under
in lastof seeks to recover theises, for the breach which the plaintiff

ofmade,and not the considerationcount, were founded alone upon
him, in newbut,note which had as stated thegiventhe the plaintiff

count, note,the and variousthese foundedpromises upon uponwere
hadof valuegreatof the which havemight provedpromises plaintiff,

and hefully out, allegesthe conti’act been earned which the plaintiff
ifmade, out the defend-and we to he would have carriedare presume

had of it is toNow,ants their the contract. be presumedperformed part
thetaken intoall different of the consideration werepartsthat these

estimated accord-accoxxnt,and value of the defendants’ promisesthe
; of allif full to be for the breachdamagesaixd are now recoveredingly

for theof defendants’ or all severalcontract,the and theparts pai’cels
defendants, couxxt,as in last theix athe claimed thisofpromises

of thesum tliaxx the amountmaymuch be recoveredlarger simple
a of consideration for the defendants’note, onlywas thewhich part

promises.
originalThis could not with thenew count therefore be consistent

theis that see thatdeclaration, plain-and it not such as the court can
matter forin under the someonlytiff will offer evidence amendment

newinstituted. Here can that thethe suit was we seeoriginallywhich
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count is not declaration, sought onlyconsistent with the whichoriginal
to torecover back a certain sum while this seeks recoverof money paid,
uncertain and the of certainfor breachunliquidated damages promises;
and the in thecourt can see the seeks to recover newalso that plaintiff
count a sum than heoughtwhich his own statement to be largerupon
could oldrecover under the count.possibly

This an has court areview,action of the statute thebeing given
large Merrill,v.discretion in the of 49matter pleadings—Colebrook
N. 213;H. it in­is in this case that theyet judgeevident presiding
tended to decide this the rules inquestion according to applicable
ordinary cases. is court theway generally applyThat the the would
rules in such thatcases. In this see no callequitiescase we particular
for any has toonlyfrom the rule. Thedeparture ordinary plaintiff

hisbring action anddefendants,the fraudagainst deceptioncharging
in the sale -of if hasthe and sufferedfork, any.recover his hedamages,
In accordance with the in cases ingeneral manysoprinciple applied
this state, which in the of theparties,are cited briefs both

are overruled.Exceptions

Nahum A. Child Geo. E. P. M. H.Colburn,v. Wm. Bacon, Fisk,
and - Heald.

An of 2,act 1870, 8,ch. entitled “AnJuly act to abolishtownsenabling
cases,”school districts in certain to townsgives authority at timeany

to abolish the therein,school districts and constitute the atown single
district; a board ofthereupon elected,education is to be at therequired
annual in March; if the town to electtown-meeting neglects such
board, the selectmen The act takes inmay appoint. only effect such

vote,towns meeting,as at a itsby legal shall adopt provisions.
Under an article in a a town-meeting “To see if thecallingwarrant town

districts,will vote to redistrict its school or what action will takethey
thereto,”in relation a cannot vote to thetown legally adopt provisions

of andact,the thus abolish the school districts therein.foregoing
A vote an into article “To see if theindefinitely warrant townpostpone a

will reconsider their action the ofto underrelating appointment agents,
the law of New entitled ‘An act to abolish school districts inHampshire,
certain cases,’and return to the old school-district cannot havesystem,”

undertook,the effect to the invalid the inratify byaction which town
stated,the manner tobefore abolish-their school districts.

A vote the the act,to of before-mentionedlegal adopt provisions abolishes
and then schoolipso the districts.facto, immediately, existing


