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execution to enable him to his Ives v.avail himself of attachment.
12 462.Met.Sturgis,

are of astate,We the in a of bank-that this where creditoropinion
hasrupt a vested in his the of timeacquired right bysecurity lapse

after an isattachment, againsthe entitled to a thespecial judgment
or the ofproperty, avails its whether theit, or substitute or equivalent,

identical remains in or hasofficer,the hands of the it beenproperty
Stats.;sold consent,by 19, 205,under sec. ch. Gen. or the certifi-upon

examiners, 22;ofcate under to hissec. or restored the debtor upon
giving bond, 25;under see. or from the officer a of re-bytaken writ

;plevin, under sec. 26 or given review,a bond in under theup upon
48th Janvrin,rule of court. See v. N.Zollar 49 H. 114.

therefore,The plaintiff be to inmust, take rempermitted judgment
for such assum he ifmight lawfully defendant,recover theagainst
there were no Casebankruptcy discharged.proceedings.

Spear v. Hill.

The defendant a togave the a forreceipt sheriff, goodsplaintiff, deputy
attached on a writ H.,E. toagainst Afterwards one be theclaiming
owner of the it,sued the inproperty, officer for and that suittrover was

determinedfinally trover,him. In ofan actionagainst by thebrought
officer against the forreceiptor the same that the de-property Held,—
fendant could not be to show title to the inpermitted byH.property

ofway defence, concluded therefrom in thebeing judgmentthe suitby
of againstH. the plaintiff.

Trover, Justinby Hill,H. forSpear Charles a ofagainst portion
the inproperty included a the defendant to thereceipt given by plain-
tiff, for property attached the a aby sheriff,asplaintiff, deputy upon
writ in favor of William Stewart B. TheEmerson.Dudleyagainst

wasreceipt dated October 1866.10,
The thatwas,defence one G. Hill was at the time of theJoseph

attachment in of the andpossession attached, was the ownerproperty
of same,the onlynot as but also as Emerson’sagainst Emerson, against
creditors, and that the of the the went backupon giving receipt property
into, and in,remained the of G. Hill.hands said Joseph

The that in anplaintiff decided,in 1871 it was actionproved brought
by G. HillJoseph this that the articles sued foragainst plaintiff (Spear),
in the Hill,writ could not be G. but thepresent byheld wereJoseph

ofproperty Emerson.
The court ruled that the was by judgmentdefendant concluded the

in the former suit andof G. Hill directed aagainstJoseph Spear;
forverdict the to setwhich the defendant moved aside.plaintiff,
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Morrison, for theB. defendant.Charles

I. is if the didreceiptor discharged, goods belongThe attached not
to third hasto the but a who them. Learnedperson,debtor reclaimed

224; v. v.594;Mass. Webster H.v. 13 7 N. ScottBryant, Harper,
; Bartlett,N 309 And inWhittemore,27 H. Fisher v. 8 Greenl. 122.

if ofgoods for,this the thecase, receipted giving receipt,theupon
Hill,into of J. G. and J. G. Hill was thewent back the possession

noowner, the was thereby and couldrightful receiptor discharged,
suit of J. G. Hill than the actssubsequentmore concluded theby bybe

Adm'rs,third Hunt v. Haven Graf-any person.of other and TJpham.,
1872; ;v. N. v.ton, Lovell, Davis,Bielcinson 35 H. 16 FlandersJuly,

149; ;219 N. H. v. N. H. Jacobs v. 50Haines,Thrasher 445 Knapp,
;82; v. Y. v. 4 Hill71, Hall,N. H. 16 N. 575 Banney,Campbell Taylor

; ;v. 1 Ad. El. Ev. The619 Doe Earl & 783 Starkie 328.Derby,of
it mayfact has a over whichthat the hereceiptor remedy (erroneously,

in no v.sufficient, affects hisway liability.deemed Giltinanbe)
Jones, 84; Brooks,242;Pa. St. Cutler v. 52 111. Fowler v.64Strong,

; Griswold, ; Howland,Hill13 N. H. 240 Jackson v. 4 522 v.Douglass
; v. Oases;24 Wend. 52 6 Met. Smith’s35, Field, Leading287Laflin

552.
Emerson,notII. The was bound thereceiptor by judgment against

A for is evi-a orbeingnot certainparty privy. judgment purposes
;as a is but offereddence deed evidence whetheragainst strangers, just

theadmissibilitya or itsprivy, stranger, depends uponagainst party,
offered,which and it is for itsonlyfor it is conclusive properpurpose

Chase, of9;v. 15 N. Lawobject. Gresleyand H. onKingpurpose
; ; 268; v.Ev. 258 v. BarrsLighter,Evidence 432 Fish 44 Mo.Phillipp’s

Jackson, 801,585, 595;& New 2 PI.Young Story’s1 Call’s Rep. Eq.
;; ;v. 8 3 326Barker,Allen 468 v. AllenBobbins, Georgenote Kilborn

3 404; Grafton,Cush. v.Boston,v. Woodward Haven,Mead City of
1871.

Eor the of that the officerwas still to Stewartshowing liablepurpose
there-for the of andthey Emerson,the weregoods provided property

of defendant,fore entitled to recover them the the and-exe-judgment
itAnd it to thatwere would be no defence showcompetent.cution

Towle,or v. N. H. 431. whilewas erroneous. Towle 46 Eorirregular
theliability,in it would be conclusive of the officer’s providedforce

But might bythe of Emerson. the officer defendweregoods property
did to thatEmerson,that the andbelongnotshowing property upon

whatever,would noissue Emerson be evidenceagainstthe judgment
officer; and can haveat no conclusive the itor, least, evidence, against

andcited,force theno See cases beforegreater against receiptor.
Cochran, 574, ;;v. N. H. 339 v. N.27 45 H. 578Cross,Warren Green

Carlisle,v. 26 N. H.Chamberlain 551.
So, one claims to forby levy deed,where a thesubsequent purpose

a valid debtor,of as the theshowing levy against judgment against
execution;to forthe debtor is conclusive the but theuphold purpose
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entitled, deed,as a at of the toof him creditor the date im-proving
if atthe as admissiblefraudulent, all,deed the mostpeach judgment,

242;N. H.Tieknor,is not conclusive. v. 48certainly Vogt Pomeroy
549;;118v. 43 H. v. N. H. Church v.N. 17Bailey, Berry,Jenness

231; These35 Vt. Inman v. 97 Mass. 310. cases can-Mead,Chapin,
innot be from that before the sodistinguished court, far asprinciple

relates to the effect of the Emerson.judgment against
instructions,III. inthe facts assumed the forUpon request Stewart

would have indictable his did nothere,been and sale entitle him to
253-293,Sill 50 N. H. andthe v.impeach mortgage. casesSpear,

cited; 7; 26266,Gen. State v. N.Stats., 1, Moore, 448;ch. secs. H.
469;v. j^awleCommonwealth 7 & Bouv. Law Diet.Serg.Gillespie, 44,

352.
IV. §800,The of the of ofgoodswhole the valuebeing agreed the

are theby and the cannot recover forparties estopped receipt, plaintiff
a he has his for a the fullpart brought onlysuit of(and part), price
the whole. inobjectThe of valuation of thevery goodsthe the re-

“was to fix their value in thatceipt might arise concern-any dispute
v. 302;them.” 3 v.ing Smith, 299,Brown N. H. Remiek Atkinson,

256, ; 562;11 N. H. 12Stedman,258 v. Pick. Jones v. Rich-Wakefield
ardson, 10 481,Met. 494. It alter thatdoes not the case the receiptor

at the of Hill. If Hill hadsigned request signed the receipt himself,
the toin the valuation wouldestoppel respect preciselyhave been the
same as in the case. authoritiesordinary cited,See above and Morse

;v. Surd, ;N. 1117 H. 246 Barron v. N. H.Cobleigh, 557 Robinson v.
13 139;Pick. v. 15 40.Mansfield, Samilton, Pick.Bursley

Morrison for the plaintiff.Stanley,8f

Jeremiah J. setsThe defendant no title inSmith, up himself to
the in G.property. He sets title andup Joseph Hill, justifies solely

that,under that in allowingtitle. He claims the to go backproperty
theinto G. he waspossession of to theJoseph Hill, submitting author-

of theity owner. In thus to andrightful conforming the wishes sub-
to the of G. themitting authority Hill, defendantJoseph virtually as-

sumed the G.of the servant or ofposition agent Hill, so farJoseph
as this inis concerned. thus identified himselfproperty He interest

Hill,with G. and his inmerged legal thatJoseph personality of
G. law,Hill.Joseph defendant,In of the seeking tocontemplation

Hill,himself of isjustify by the G. thesolely authority Joseph same
as Hill. therefore,G. As to theperson defendant,theJoseph judg-

in Sill is acta,ment v. not res but res inter eosdeminter alios acta.Spear
If the or in himselfrightdefendant claimed a title to theseparate

the be But he claims noproperty, rightscase different. distinctmight
from G.those of Hill. himself exclusivelyHe shelters underJoseph

has,the and norauthority of G. Hill. He neitherright claims,Joseph
thirdany rights distinct from as tothose of his principal, persons.

“His rights as to all the are the ofrightspersons, except principal,
yol. liy. 6
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His in of thetlie ispresent right principal,claim theprincipal.”
“ Estop-and this has in See onright Bigelowrempassed judieatam.”

63.pel
if his rela-view ¿rightThis work a the defendantgreat tohardship

Butinvoluntarily.tion to G. Hill himJoseph had been imposed upon
ben-voluntarilyhe therelation,chose to assume that and claimsnow
lawit. which theefit of He must to all the burdenstherefore submit

hand, itas otherBut,annexes incidents to that situation. on the
defend-would an thebe intolerable on this allowhardship toplaintiff

G.ant to assert in G. a title Josephthe of Hill whichright Joseph
HillHill G.Josephhimself is fromconclusively asserting.estopped

has thealready this titleunsuccessfully litigated against plaintiff.
heard, inWhen he was all to acts referencewho claimed theirjustify

onto notthe his andby authority ownershipvirtue ofproperty (and
G.account of in heard.right Josephwereany-separate themselves)

anyHill’s all under withoutlegal -personality him,included who acted
nowdistinct in cannotright His and agentsthemselves. servants

claim.or canclaim assert in his he himselfbehalf of title more than
Grafton, 1872term, (unreported),The defendant Haven,relies on Hunt v. July

v. decisions.Hall, 575,16 N. Y. and other kindredCamp­ bell
In a judgmentthose it that bound bycases was a was notgranteedecided

tograntorhis theagainst the fromgrantor, conveyancerendered after
andthe those casesgrantee. But is a betweenthere wide difference
andthe grantorcase at bar. After the of thethe interestsconveyance,

grantee Seeindeed,are no beidentical, and, may antagonistic.-longer
the47 N. H. 479, recognizes482. thep. By the granteepurchase
nothe doesbutgrantor’s control,anterior title and anterior ofright

asclaimingbythat as Onrecognize right continuing. contrary,the
ceasedhegrantee asserts that the over thegrantor’s power property

ofat assertionthe instant of the is at once an-grant. The purchase
thatthe ofand of cessationgrantor’s an assertion theprevious right,
thebyat theright moment of is not boundHence, hepurchase.
thisBut he allowedgrantor’s defendant,thissubsequent acts. when

assertto didHill, therebybe to G. notsurrenderedproperty Joseph
terminated.that G. Hill’s and ofJoseph instantlytitle controlright

rightOn continuingthe G. Hill’scontrary, he assertedvirtually Joseph
to control it. inconsistent positions.The defendant cannot take two

theHe delivery,cannot that G. the time ofsay was,Hill atJoseph
assertowner, timeto the and at the sameentitled control property,

orHill, anypart,that on hisG. withoutJoseph any relinquishment
owner,-and wasof to be thechange circumstances, ceasedimmediately

defendant, havingno entitled to control. On the thelonger contrary,
dateHill,his at thegrounded G.defence on the thatposition Joseph

control,of tosurrender,the was entitled thethe absolute owner and
of that po­must and bo bound allaccept by logicalthe consequences

ownersition. The Hill then absolutethat G. theposition Joseph was
en­and socontrol,entitled to involves that he continuedthe position

change-oftitled to-the control until on his or somerelinquishment part,
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of circumstancescircumstances. No such or changerelinquishment
to the isprior judgment suggested.

pleases.heThe take horn of the dilemmamaydefendant whichever
theIf he that G. had to propertyHill no controlJoseph rightsays

Hill asG.after toreceiving it, Josephhe cannot the surrenderjustify
this who was the defendant’s bailor.against plaintiff,

theIf to controlhe that G. Hill had asays Joseph continuing right
G.ofit,after he naturereceiving Josephadmits theproperty binding

Weir,Hill’s in v.Rogersacts to the Seesubsequent reference property.
34 N. Y. 463.

Hill,G.The forJosephdefendant is bound theby judgment against
much thatthe same reason a is bound a renderedgrantee by judgment

inhis to such case as-against grantor grant. granteethe Theprior
serts that the title dateand of control in the at theright were grantor
of the and this to of titleassertion is essential thejudgment; showing
in himself. The thus of control wasgrantee that theasserting right
then in the cannot ofgrantor, the effect thedeny binding grantor’s
acts. the benefit of the he must alsoClaiming grantor’s ownership,
bear the him is anTheaccompanying disadvantages. uponestoppel

of the maxim et onus. Mr.application sentit commodumsentiré debetqui
“Broom that inthis maxim andexpressly says be applied supportmay” ofexplanation the of such 6thMaxims,Broom’sprinciple estoppel.

Am. ed., *681.
Upon general principles, anyof circumstancesirrespective special

which favor the think is es-­might present we the defendantplaintiff,
intopped the v. Itby judgment Hill is unnecessarythereforeSpear.

to consider the ofeffect his atlegal the thehaving receipt requestsigned
Hill,of G. and J. G.Joseph upon of indemnity.Hill’s express promise

The views are concurred in a offoregoing the court.by majority
One or of number, advised,two our however, as topresentat prefer
place the decision a narrower as :upon ground, follows

If an bailee would not haveordinaiy bybeen theestopped judgment
in Sill v. the isinquiry aSpear, presented receiptor occupieswhether

“in all as favorable a anrespects as bailee. Theposition ordinary
contract a ofof receiptor officer,held under attachment anproperty, by
is a contract sui generis, and the rules it are framed towhich govern
suit the theof case inexigencies Parker, J., Farwell,G. v.Whitney”—“10 9,N. H. If11. thep. debtor tenders a theresponsible receiptor,
sheriff is Parker, Meserve,bound to him.” C. in v.accept J., West
17 N. 432, 436;H. Doe, Hill,see remarks of in v.p. J., Spear—and
52 N. H. 323. The asreceipt, therefore, be, is,should and construed
an toagreement the sheriff for toindemnify gotheallowing property
out of his own into of If the inhands those the receiptor. property
question hands,had in the upremained sheriff’s no one could now set

G. to theJoseph byHill’s title it. then can that title be set upHow
very man who has that the sheriff no and berights,shall loseagreed

hissubjected detriment,to no back intoby the toallowing goproperty
?hands We think cannot.it
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ofarises as to the effect thetaken, no questionIn the haveview we
in v. Emerson.Stewartjudgment

v. ThereHill,into settledThe as value wasquestion Spear sup.
on the verdict.Judgmentmust be

v. Burke.State

a should not be excluded the list of wit-A in case becausewitness capital
name, itiffurnished to the does not contain his truerespondentnesses

he is known.the name whichbycontains
murder, theIn indictment for a count which that respondentan charges

“ means, instrument, andmanner,and and someway by weaponin some
deceased, isunknown,” and murderedkilled thejurors good.to the

re-beingof in the first degreeA verdict of guilty manslaughtergeneral
counts,an indictment contains severalturned on a trial under which

arrested, aside,becausenot be nor will the verdict be setwilljudgment
which, other, thethere is count under had there been no couldjuryone

in thehave found the of firstmanslaughternot respondent guilty
degree.

Indictment John Burke for murcler.against
a theassault, byThe first count feloniousalleges respondent, upon

a ofdeceased, iron, he,with certainBurke, that,Rosa the and piece
strike,did mortal wound,the left side of her her oneheadj givingupon

The count likeof she died. second a feloniousinstantly allegeswhich
wood,that he and with a certain of inassault, there,and then stick

strike,her did mortalhead,and the left side of her oneupon giving
a likewound, of she died. The third countinstantly allegeswhich

assault, beat,his handshe, feet, strike,and that with and didfelonious
head, back, sides,in the ofkick, and and otherupon belly, partsand

unto andher and did then and there cast and throw her downbody,
violence,the force and unto hergiving therebywithupon ground great

wounds, bruises,and of she then andstrokes,several mortal which
inThe count thatalleges respondent,there died. fourth theinstantly

Block, &c., the saidin, upona certain known as Emeraldbuilding
“ and of his malice did makeRosa, wilfully, aforethought,feloniously,

manner,in andBurke,an andwayand the said Rosa someassault,
instrument, unknown,and didto theby means, weapon, jurorssome

then and and and of his malicewilfully, aforethought,,there feloniously
died.life, the said Rosa Burke then and thereof so thatdeprive

aforesaid, that theAnd so their oath doaforesaid, say,the uponjurors
in and the meansBurke, bysaid John the Rosa the mannerBurke, said

unknown, feloniously,then and there wil-aforesaid, to said jurorsthe
did kill and murder.”aforethought,and of his malicefully,


