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“ 20,of sec.court, virtueterm,” byto the next thealthoughreturnable
186, Stats., to determinech. had same general authorityRev. then the

ofvirtueit has bynotice should be nowwhat thatgiven upon petitions
That the18, on the207, Stats., rely.sec. ch. Gen. which petitioners

differ-thecommissioners who drafted the Statutes understoodGeneral
and ch.2, 2,and 1Stats.,1 ch. Rev. secs.50,ence between secs. and

“ verbal,” marginalto theStats., merelyGen. be from63, appears
to the legisla-to the latter sections as in theirnotes contained report

ture.
consideredterm-time,This in bemaybeenpetition, having presented

ofnewgivenin the be to a orderfiled clerk’s office. Leave will take
Other-if it.to the theterm,notice returnable next desirepetitioners

wise the motion to dismiss must prevail.
sustained.jException

Rindge.Petition of

a term-not that an order filed inpetitionIt is of noticenecessary upon
term;the nexthighwayto discontinue a should be returnable totime

make an term.the court has to it returnable during existingauthority

atown for ofRindge highway,Petition of the of the discontinuance
An ofterm,on first of the trial orderentered the 1874.day April
9, 1874,of forcourt,was issued order the returnableby Maynotice

successivelyin the Cheshire beforethree weekspublication Republican
and served the9, original petitionersto be one ofMay uponpersonally

at 9. Notice was givenfor said fourteen least beforehighway days May
to order. return the petitionersthe thepursuant Upon day original

and to ofmoved dismiss the for wantspecially, properappeared petition
refused,which the court and saidnotice, original petitionersproforma

excepted.

for Rindge.Wellington,Woodward

for theFaulkner, original petitioners.Wheeler

statute,of toprovisions given uponThe the relative the notice to be
in fol-ascourt, arepetitions highways pending therespecting supreme

lows:
2, Stats., layingch. Gen. a for63, provides that,Sec. when petition

“out or a in clerkoffice,shall be filed clerk’s thealtering highway the
order notice,shall issue an of a of the returnablewith copy petition,

next of 1, Stats.,to the term court.” Sec. Gen.65, providesthe ch.
“limits be discon-that the of a townhighways extending beyond may

on a totinued and thereoncourt,the likepetition supreme proceedings
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that,as in out if2, thelaying highways.” Sec. same chapter, provides
“was not laid out it shall not be discon-highway by selectmen,the

tinued without of the This statute does not inthe consent court.”
terms a for theprescribe what notice shall be dis-given upon petition

ofcontinuance such it that it shall nothighway; only beprovides
discontinued without the consent of the court.

Rule of court 68 that for discontinuance ofprovides high-petitions
“ thirtybe entered in the atways may daysclerk’s office least before

term;the of and an of notice must becommencement the order taken
for a clerk,inpublication bysome to the atdesignatedbenewspaper,
least Inthree successive before the term.” cases ofweeks petitions
for out islaying or the order of notice returnablealtering highways,
at court;the next term of the and rule holds good,this whether the

as this in Inpetition was, case,in filed -term-time or in vacation. the
ofcase a for adiscontinuance of extending beyondpetition highway

the inlimits of the outtown, like as mustproceedings laying highways
hadbe thereon, notice,the same and same to thethe reference county

commissioners. Rule 68 tothe be takenprescribes stepspreliminary
in all ofcases In rule,for discontinuance. thispetitions adopting it
was ofevidently the intention the court to secure ofuniformity action

allupon and to that no actionpetitions respecting highways; provide
should be taken any court,at term of the unless the hadpetition been
entered at least thatthirty term,before the commencement of anddays
the order of hadnotice been three successive weeks beforepublished
that term.

No good reason can the rule insuggestedbe which obtainswhy re-
gard to all inother cases of the courtpetitions supreme respecting
highways should be from in ofthe instance adeparted solitary petition
for the discontinuance of a not laid out thehighway by selectmen. We
should in a fornaturally statute,case not theexpect, by thatprovided

courtthe would conform its to bythat thepractice prescribed statute
in character;cases of a similar and an examination of the language
of the forrule leaves no room doubt that such was its intention.

”“The context the inshows that the rule be enteredmay isphrase
“ entered,”equivalent to the must be inasmuch as, otherwise,phrase

the that “an order must taken” forprovision of notice be publication
”“three wouldsuccessive weeks -beforethe term be idle.

J. It was the last thatHibbard, decided in case anpreceding order
of notice a for out or a mustlaying altering highway inupon petition
all ofcases be returnable to the next term the court. Itmade was

inshown, in was thatcase,the which that thedeliveredopinion general
18, 207, Stats.,of the under sec. ch. toauthority court, Gen determine

what shall does not tonotice be extendgiven upon petitionspetitions,
for out or for the reason that the tolaying noticealtering highways, be

2,inin is ch. 63.given such cases sec.prescribedexpressly
is by 65,Provision ch. for the discontinuance ofmade, 1, high-sec.

“ on to court andways proceedingsthe likepetition supreme thereon,
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” thathighways;in out and the contendoriginal petitionersas laying
”“ to theis,of words like thereonproceedings requirethe effect the

inin the that statute the latter.same notice former case the prescribes
is Thethink, however, onlyWe that this not the true construction.

isout thatstatutory highwaysnotice ofrespecting layingprovision
thein shall be to2, 63, is, givensec. ch. which that noticeprescribed

the nextthey may daystowns beforethrough pass twenty-eightwhich
a discontin-court,of and that is to forpetitionsterm the inapplicable

fororder in this no-must, therefore, held,uance. It be that the case
and one ofby by upon originaltice service thepublication, personal

207, if it18,was authorized under sec. ch. was authorizedpetitioners,
¿heunder if is notsection, questionat as it was that affectedall, clearly

any statutory provision.otherby
It to have it was understood that themay be been becausesupposed

a not byto for discontinuance was fixedgivennotice be upon petitions
which,established,that the rule of court wasany sixty-eighthstatute

“ in atit be office leastas such to entered the clerk’srequires petitions
forterm,” providesof the andthirty days before the commencement

three successive weeksbyan order of notice “at leastpublication
such a noticeauthorizingmust be construed as notterm,”before the

Butan term. theexisting sixty-eighthto be made returnable during
was author­the whovirtually by judge,rule was suspended presiding

in it from the operationto make a rule this case exemptingized special
179;42 N. East­Foster,v. H.general Demingof the rule.ordinary ­

154; ib.v. Marshall,44 N. H. KimballCo.,man v. AmoskeagManf’g
466.

established, and down to the enact-rule wasWhen the sixty-eighth
“for proceedingsthe likeStatutes,ment of the General provision

the original petitionersas in out whichhighways,” uponthereon laying
clearlyfor a camedid not and discontinuanceexist,rely, petitions

by 20, 186, Stats.,sec. Rev.the in the court ch.authoritywithin vested
noth-Stats.;in ch. and we find18, 207,sec. Gen.was reenactedwhich

in enactingthe legislature,to indicate thatin the General Statutesing
it hadany authority previouslyto from the courttakethem, intended

Stats.186,of ch. Rev.20,virtue sec.byrespecting highway petitions
anof the to maketo us the courtwhyNo reason occurs power

notshould be theexistingan termof returnable duringorder notice
ato highway;out or as discontinuelaya to altersame upon petition

fit to use constrainsseenthe haslegislaturethe whichlanguagebut
is same.in the not thehold the two casesus to that notice required

denied.therefore rightlyto dismiss wasThe motion
overruled.Exception


