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True & a.v. Huntoon

If, bar, continuance,after a plea in the defendant a darreinpleads plea puis
this a bar,is of his inwaiver and he shall take no ofplea advantage

in theanything bar in that case.
But such jdea darrein continuance bepuis theproperly pleaded withmay

issue, orgeneral statement,either briefspecially noby when hasplea
been previously pleaded.

The fact that two or more at the time,when samepleas, pleaded are repug-
other,nant to each no to either of them.objectionis

Trespass, by Sylvanus True Arialagainst Huntoon, Lewis Bartlett,
and anBenjamin Gilman,F. for Writassault. dated 16, 1872.May
The action was entered at the Anterm, 1872.September appearance
was entered for the defendants, and the case was continued to the Jan-
uary term, 1873. defendants,term theDuring the January who had
not previously any general issue,filed filed theplea, and at the same
time filed several darrein continuance in ofpleas bar the furtherpuis

action,maintenance of the an andalleging accord satisfaction. The
motion,plaintiff moved to dismiss of generalthe theplea issue. The

to reject the -was denied. Theplea pro plaintiff excepted.forma
Case reserved, allincluding questions of discretion.

Barton and Wait, for the plaintiff.

BurTeeand forBowers, the defendants.

Sargent, C. J. In Everendon v. Mass.Beaumont, 76,7 which was
ofa writ the issueentry, general was and also by leave ofpleaded, the

acourt in in theplea bar, which thatallegedefendants pending the suit
the bydemandants deed released their to therights defendants. So
in Austin v. clausum,13Hall, 286, which was trespassJohns. thequare
defendant pleaded not and also liberumguilty, tenementum. The plaintiff
new and defendantassigned, the not and also apleaded guilty, release

suitafter in 1 itSo, Chitty’s 562,PI. is said thatcommenced. ainfancy,
orrelease, the statute of limitations bemay pleaded with non-assumpsit.

inSo not atrespass, guilty, and accord andjustification, satisfaction
may be pleaded together.

And in v. N.Legro, 177, 182,Wisheart H. it is said that a33 gen­
release,eral action,the of angiven after commencement need not be

continuance,darreinpleaded unless a haspuis been before inplea filed
action,the nor need it be in barpleaded to the further ofmaintenance

the suit, but in bar generally, and that such inplea may pleadedbe bar
after the last continuance with the issue. And ingeneral that case it
was held that aissue,the and brief ofexpressly general statement a
release and settlement of last continuance,the action since the were

pleaded.properly
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ofor a settlementit to be thus that a releaseWhile seems settled
thewithsuitaction since commenced bemaythe properly pleaded

if athat afterit isissue, authority,well settledgeneral yet equally by
thiscontinuance,in bar a darreinthe defendant pleads pleaplea puis

inanythingofbar,is a waiver of his and no shall be tafeenadvantage
Mc Connell,679; v.bar. Kimball v. Wend.the 10 WallaceHuntington,

143,13 Pet. 151.
is no objectionThe fact that the are to each otherpleas repugnant

H.Wilson,3 N.intogetherfiled as this case. Kimball v.theywhen are
479; cases.452,39 and; 460,96­ Bac. Abr. v. N. 33.Odell,5 Rogers

overruled..Exceptions

Bucklin Truell & a.v.

wayuse of a aTwenty years’ the of a stream or inpond particularwater
a damuse ofis evidence a use it in the same andway,of to theright

usein thus toa is evidence of atwenty way rightfor years particular
dam.such

Truell,Ca.se, by Moses Hiram and SumneragainstBuefelin Truell
for flowage.

oftriedhavingThis cause been the court under theby provisions
5,secs. 4 and conclusions189, Stats.,ch. Gen. the facts andfollowing

areof law reported:
aGrafton, isthe of Grafton innortherly called,At somargin pond,

outletsaw-mill,a mill at thetract of with and a damland, privilege,
thison said shore. thannortherly years agoof said Morepond, forty

Phineasof and damland, saw-mill, bytract were ownedprivilege,
sit-acres,who also owned a tract of land fiftyaboutGage, containing

Byon of said his lastsouth-westerlyuated the shore Grafton pond.
October Phineas the said tractwill, 16, 1849,approved Gage devised

hisland, on tosouth-westerlyof situated the of said pond,margin
and to his twoRoswell the heGage; same will devisedgrandson, by

land,Converse, Roswell, saw-mill,Calvin and and to saidsons, the
dam at 30,1850,and the outlet of said On Marchprivilege, pond.

Roswell, conveyance, byand Converse inCalvin,said thejoinedthe
deed, saw-mill, belong-of said landsdam, and thewarranty privilege,

“ all to one Johnthereto, with the anding privileges appurtenances,”
to Hiram15,1851,On March sameWilliams. Williams theconveyed

defendants, when1863,one of the who tillTruell, the sameoccupied
otherone half theconveyed Truell,he undivided thereof to Sumner

defendant.
The landtract of on of saidlying pond,the shoresouth-westerly

bymentioned,before was to theconveyed by Gage plaintiff,Roswell
“ flow-of ofrighthis deed November 2,1859, every legalexcepting


