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ofor a settlementit to be thus that a releaseWhile seems settled
thewithsuitaction since commenced bemaythe properly pleaded

if athat afterit isissue, authority,well settledgeneral yet equally by
thiscontinuance,in bar a darreinthe defendant pleads pleaplea puis

inanythingofbar,is a waiver of his and no shall be tafeenadvantage
Mc Connell,679; v.bar. Kimball v. Wend.the 10 WallaceHuntington,

143,13 Pet. 151.
is no objectionThe fact that the are to each otherpleas repugnant

H.Wilson,3 N.intogetherfiled as this case. Kimball v.theywhen are
479; cases.452,39 and; 460,96­ Bac. Abr. v. N. 33.Odell,5 Rogers

overruled..Exceptions

Bucklin Truell & a.v.

wayuse of a aTwenty years’ the of a stream or inpond particularwater
a damuse ofis evidence a use it in the same andway,of to theright

usein thus toa is evidence of atwenty way rightfor years particular
dam.such

Truell,Ca.se, by Moses Hiram and SumneragainstBuefelin Truell
for flowage.

oftriedhavingThis cause been the court under theby provisions
5,secs. 4 and conclusions189, Stats.,ch. Gen. the facts andfollowing

areof law reported:
aGrafton, isthe of Grafton innortherly called,At somargin pond,

outletsaw-mill,a mill at thetract of with and a damland, privilege,
thison said shore. thannortherly years agoof said Morepond, forty

Phineasof and damland, saw-mill, bytract were ownedprivilege,
sit-acres,who also owned a tract of land fiftyaboutGage, containing

Byon of said his lastsouth-westerlyuated the shore Grafton pond.
October Phineas the said tractwill, 16, 1849,approved Gage devised

hisland, on tosouth-westerlyof situated the of said pond,margin
and to his twoRoswell the heGage; same will devisedgrandson, by

land,Converse, Roswell, saw-mill,Calvin and and to saidsons, the
dam at 30,1850,and the outlet of said On Marchprivilege, pond.

Roswell, conveyance, byand Converse inCalvin,said thejoinedthe
deed, saw-mill, belong-of said landsdam, and thewarranty privilege,

“ all to one Johnthereto, with the anding privileges appurtenances,”
to Hiram15,1851,On March sameWilliams. Williams theconveyed

defendants, when1863,one of the who tillTruell, the sameoccupied
otherone half theconveyed Truell,he undivided thereof to Sumner

defendant.
The landtract of on of saidlying pond,the shoresouth-westerly

bymentioned,before was to theconveyed by Gage plaintiff,Roswell
“ flow-of ofrighthis deed November 2,1859, every legalexcepting
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This of of meadow landage.” eighttract land includes the acres
first in and isdeclaration,described the the whole thereof nowplaintiff’s
and has said of andever since been theconveyance property possessed

theby plaintiff.
1818,The dam at the of built in and hasoutlet said was re-pond

mained this timeever all the hasunchanged During practicesince.
been for inthe dam and saw-mill to sawparties owning the logs the

so as water from the enabled them to dospring long so,sufficient pond
and when the could runtheywater became so that not the saw,low
to shut the the ingate, accumulatingand waterthereby retaining the

until topond, sufficient water should thus be retained enable them to
saw their lumber. was that theusuallyIt the case was thusgate
closed and the water for untilretained this the oncoming ofpurpose

fallthe rains. noall this time there has been summerDuring season
in which the thus for ofgate, retaining water,closed the thepurpose
has been for onhoisted the of the meadow lands saidpurpose draining

lot;fifty acre and the brooks said are so small thatfeeding pond it
has very rarely that thus retained andhappened the water accumulated
in the would be landspond high to flow those meadow toenough their
detriment, or ofto the of the cultivation the orgrassinterruption the

of thegathering hay thereon. About the 1828 the thenyear owner of
damthe and andlands toadjacent lower thebegan deepen channel

leading mill,to his wasmeans whereof he enabled to drawby the
water from the a of time in thepond during longer period summer
season, and in thefact,this created ofdraining, greater portion the
meadow of the which had been almostplaintiff, previously entirely
and byalmost Thisalways covered water. meadow land was first
cleared its thenby Phineas about 1885.up owner, Gage,

. After the anddefendants the mill dam, &c.,purchased they deep-
stillened the channel ofmore, lowering the waters the pond thereby

from to and a halftwo two feet.
The of inother land thedescribed declaration waspiece plaintiff's

him in 1865 of Bucklin.by So muchpurchased Sarah landmowing
fact,as was, land,exists thereon in thebycreated of thedraining by

the of the of thechannel at the outletdeepening pond before men-
;tioned and described and before of said itthe channel haddeepening

always in the same otherbeen flowed as the of land.way piece
And the court found that the defendantsthereupon were not guilty

in and allegedmanner form as the hath thereof them.plaintiff against
aside;The moved that this verdict be set and it wasplaintiff ordered

that the questions be reserved.thereupon arising

Barnard forSanborn, the plaintiff.

for defendants.theMurray,

Sargent, C. The finds thatJ. case the dfefendantsowned a tract of
land, awith mill and damsaw-mill, at theprivilege, thereon, outlet of
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thereof; that said dam wasthe northern shoreGrafton pond, upon
1818, since; duringand has remained ever and thatunchangedinbuilt

the theirfrom 1818 until the time of trial defendants andall the time
of mill the have been accus-being,the owners the for timegrantors,

saw as hadto use water in the to with occasionspring theytomed the
and until the ofthe water was so waters theplenty, spring-while

; it had shuthad subsided and in summer been usual for them totime
untiland hold all water in the for occasional usegates, pondthe the

abundant;fall rains made the water and that in no case had thethe
of dam summer season viewanythe been hoisted withgate during any

ofdrain these meadow lands the shore theupon pond.to
1818,these defendants there aThe exercised sinceright by period

been a dam of a fixed uniform height,has to andfifty-fiveyears, keepof
inand, of when it fills and overflows theirhigh water,seasonsexcept

dam, in the and that intoto hold all water there was all ranthe pond
useand it at convenience had occasion totheyuse their own whenit,

to andat and the summer their shutall, keepit seasonduring gates
from usingall that came into the pond sources,hold back the water all

of heldTheyas had occasion until the rains the autumn. thustheyit
andof this the summer the otherthrough throughall the water pond

heightthe as to the of theirof extent the ofyear they pleased,seasons
water, seasons,In seasons of or in so that it over-high verydam. wet

obstruction;it theymust let run over withoutdam, theyflowed the
water,raise dam to it hold more and whenso,not their makecould

was,dry seasons,and in allwater was low controlled theretheythe
to the of dam. That waterlittle, upmuch level their thewhether or

than others would not affect theyearsbe much lower somemight
their all there in aright, holdingor was wet seasonpreventdefendants’

full.their dam wasuntil
of this inwas the that made the water ofuse was long pondSuch

mill andthe sold to Williams this1850, when three Gages privilege
“dam, belong-with all the and theretoprivileges appurtenancesand

to itto continue the use of inrightthe make sameconveyinging,”
in use thatas had made the Such was also thefuture been past.the

water,the and the dam when Roswellmade of thebeing gates,was
“in this meadow,to this 1859conveyed plaintiff reserving everyGage

oflegal flowage.”right
all,mill atused turn waters to the use of aIf dam be not to thea

it;to butof dam would be no criterion of the userightthe theheight
in athe of a stream or a pond particularuse of watertwenty years’

the ofa use it in the same and use aright way,of tois evidenceway
a thusfor is ofway twenty years rightin a evidencedam particular

ton,v. N. H. the estab­rightBurnham 44 78. Hereuse it. Kemp­to
thatto to use the came intothe use would all waterbe,lished seemby

duringfrom streams or or rains or other sourceanypond, springsthis
as with the to control the same withoutyear, they please, rightthe

of Both of land of the plain­the their dam.heightlimit except pieces
as the defendantssubstantially,the casemade, finds, bytiff have been
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and ofgrantors but,their the outlet the while havelowering theypond;
thus lowered the outlet so that draw water lowercan down thethey

before,than have not lowered their dam shutthey gatesor theirkept
or in from what did before.open any theymanner different

The defendants and not relaxedgrantors anytheir have or yielded
claim,orright or lost andany, by theynon-user. For morefifty years

have exercised the without of asright the waterinterruption using
they chose, it,and and all throughback there wascontrolling keeping
the summer season, whether or less, they rightmore as pleased,—their
to anduse to control it dam.bylimited the of theirbeing only height
The defendants inwere the of ofexercise these at the timerights only
which the and the water havé beenplaintiff complains, though may

that season inhigher than other that does oryears, notyet change
affect the of therights There must beparties.

on verdict.theJudgment

PageWooster v. and Trustee.

An trustee,insurance will be as the the debtcompany charged when which
it owes the defendant is thefor amount due on aprincipal solely policy

furniture,householdof insurance at time of de-upon which the its
firestruction was fromby exempt attachment.

Foreign Attachment. The case was to thistransferred court by
agreement.

is,The- for whatquestion sum the trustee shall be charged. The
istrustee indebted to the defendant in the sum of five hundred dollars.

Two of thishundred five hundred dollars for loss onwas household
furniture, which would have been at the time of the loss by fire ex-

from attachment.empted The is,now Is the two hundredquestion
dollars to inliable attachment hands of saidthe insurance company,
or is it ?exempt

for theMurray, plaintiff.

“The ofstatutory in favor of uni-exemptions debtors areproperty
formly limited to do not orspecific chattels, and extend to debts pecu-

claims dueniary debtor,”-to the for labor of the todefendant theexcept
amount of dollars, and andtwenty See Gen.pension bounty money.

eh. 205, asStats., 2, 15,1871.sec. act of Edson v.by Julyamended
22Trask, ; ;Vt. 18 Clark v. Yt. v. 6Averill, Holhroolc,31 512 Cook Al-

Waite, ;len 572 Kellogg McGee,v. 12 Allen 529 v. 12Maxwell Gusli.
137; Manchesterv. H.Burns, 488,45 N. and cases there cited.

J. B. for the defendant.-Weeks, principal


