
146 v.DAVIS DYEE. [Grafton,

sur-right of election in this of themay the plaintiffmatter) purchase
of date.$the at the from the sameplus 100,estate of with interestprice

withThe be recommitted for in accordancereport may amendment
views, and,these if the act theparties suggestions,upon foregoing

there be on thismay the as thus amended. Otherwisejudgment report
petition

Must he the inand toseelcdismissed, hy equity.parties proceedingsleft relief

Dyer & a.Davis v.

claims,A demands be-accounts,submission all andto arbitrators ofwas
them,A,tween on or either ofthe one and B and or eachpart, C jointly,

whatever,D,or manneror of in otheragent anyas orseparately, agents
all in theon the other An as to matters namedpart. was madeaward

“ accounts, and between said Aclaims,submission the demandsexcept
considered, to beandand C are to hereaftersaid which beseparately,

B,bydebt broughtthe of a In an action ofsubject award.”separate
of theA,as the amount0,of B and to recoversurviving partner against

held, authoritynoaward, it that the arbitratorswas the submissiongave
referred; the partialto make several as the that awardawards to matters

invalid,therefore and action not be maintained.was the could

andOrvilleDebt, DyerDavid L.by Davis, surviving againstpartner,
on an award.family Shakers,of ofBradford,John trustees the Church

“ &firm of ConantThe thesues as of latesurviving partnerplaintiff
under the firm name of MillsDavis, Company.”business Shakerdoing

“ Al-A.by Conant,”The “Shaker Co. byMillssubmission, signed
Brad-“David L. “Orville JohnConant,” Davis,” Dyer,andpheus

fol-and theseal,trustees of containedford, said was underfamily,”
lowing provision:

“ undersigned,that it and thewitnesseth, agreedThis is betweenby
soclaims, Church family,all and demands between thethat accounts,

andoneEnfield,of at oncalled, Shakers, part,the Societyof United
of themor each or either& Davisundersigned jointly,the Conant

or inof Company,or the Shaker Millsor asseparately, agent agents
tobe and referredwhatever, hereby Stephenshall areother mannerany

ofBichard H. the award whomBarron, Messer,John andKenrick, V.
* * con-is final andin to bewritingor two of madeany whom

clusive.”
“ allis, arbitrators, havingthat thesubstance of the awardThe

wit-andevidence,allegations,and considered theheard, examined,
innamedto alland of both as thecounselnesses, parties, matters
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said annexed and demandsaccounts, claims,agreement, theexcept
between said which areChurch Conant separately,and the saidfamily
to be award,hereafter aand to ofconsidered, separatebe the subject
do award the said ConantShaker of theMills Company, composed
& Davis as Millsname of Shakerbusiness under thepartners, doing

ofof recoverCompany, which survivingthe said Davis is the partner,
the said andChurch hundredthe sum of six thousand onefamily
ninety-three cents,dollars and andforty-seven costs.”

The Church are infamily the defendants interest.
The thedefendants claim that is a ofonlythe award upon part

matters and is that this actionsubmitted, void,unauthorized and and
cannot be maintained.

The plaintiff hearingclaimed and to that, anyoffered beforeprove
was had before the thereferees, and an betweenby agreement parties,
the said makeShaker Mills toand Conant & Davis wereCompany
a allspecification, Shakers,and andfurnish of anythe same to the
accounts, Davisclaims, and demands said or Conant orthe company
had against ; furnish,the Shakers to andthat the Shakers were make
within a claims,specified time thereafter, accounts,a of allspecification
and demands mills, orwhich the had ShakerShakers theagainst
Conant & Davis them;or either of that these respective specifica-
tions were to be filed with the res-the before the ashearingreferees

;claims ofpective the that the Shaker Millsparties specifiedCompany
and furnished the Al-Shakers a andShakers,claim thelarge against
pheus Conant and filed a claimseparately specified large againstprivate

Shakers,the Shakers;said that the in of set-off,the nature a specified
a large claim against the Shaker Mills and a claimCompany, separate

•against Conant;Alpheus and account,that no other or demandclaim,
was made by either or ever claimed. furtherparty, The plaintiff
offered to that firmprove, the of Shaker Mills at thethe Company,
time of the submission and in-award, were and ever since have been
debted to a much award;amount than in helarger the that 1860
ceased Conant;to be a with that nopartner after 1860 there were ac-
counts, claims, and demands between the Church and Conantfamily

Davis;& that,and after 1860, claims,all the and demandsaccounts,
were between the Church and and wouldfamily Conant, formproperly
the of asubject award. The also offered toseparate proveplaintiff
that the defendants had trustee,notice their andthrough agent Dyer,
of the dissolution of the firm Mills in and1860,of Shaker Company
that Conant was thatsolely interested after time. Said was theDyer

ofagent the Church and of the Shaker mills from tofamily 1857 his
1863,death in and there was andno settlement between theDyer

Shaker Mills that The offered toCompany during plaintiffperiod.
that saidprove was the of Conant after andDyer agent 1860, that

there was no andsettlement between Conant thatDyer during period.
Messer, arbitrators,one of the awardhas died since the was made.
The defendants claim and offer to certain facts inprove answer to

the claim and offer of the need not now be stated.whichplaintiff,
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The court this can be main-reserved the whether actionquestions
and is com-tained, of theany bywhether evidence offered either party

in this suit.petent

; 44;for 8 98 BrookeMurray, case,the cited Go.plaintiff, Baspole’s
;; ; v. 20;Plowd. 289 1 1 Lev. Bowse 3Ooxe, Bing.Keb. 885 140 Fay

211; ;v. 1 Vt. v.Bond, Barbell,Allen v. 26 416 OttKendrick Schroep-
; ; 399;N. Haines, Kyd5 Y. 483 Barb. 250 v. on4 Hardre’spel, Joyce

121; 259;Carter,Awd. Carter v. 1 Arnold Rol. Abr. D.Pole,Vern. v.
Russ,; ; 31;5 on & Awd. 123 Arb. & 1 Bac. Abr.Arb. Morse on Awd.
; ; 350;v.136 Cro. Car. & Morse onWhite,433 1 Brod. Bing.Winter

;342; Turner,Arb. & Awd. v. Moone,Turner 3 Russ. 494 Athelstonev.
547; 242; ;1 Com. Bees v. Waters,on Awd. on Arb. 123-130Kvd Cald.

M. & W.16 263.

side, Fidlerin to v.Pike, on the same his referredargument,oral
285; 319; v.Bater v. 1Wellington,19 Wend. HillCooper, Warfield

531; Wood,20 v. 6Holbrook, 138, ;Pick. Russell on 139 AdcockAwd.
; ;814 3 M.Adcock,Excli. v. 7 468 v.WrightsonWood Exch. Bywater,

6 199.W.

ondefendants, Arb.,for the and on Cald.Bingham, cited commented
171;; ;Vt. 29140,141,5 on Howard v. 17Kyd Fdgell,cli. Awd. and

;431; 255 BeanPreble,Ott v. Barb. v. 18 Me.7 PhilbrickSchroeppel,
;269; v.Brewster,v. 6 14 H. 49Farnam, Pick. v. N. QuimbyVarney

263; 171;N. H. v.Melvin, 28 N. H. Tudor v. 20Scovell, Whittemore
507;26;Whittemore, 2 N. H. v. 10 v.Baniel, Bing.Norris Winter

; 752;2 2 A. & E. Tribe v.Munton, Moore 723 Samuel v. TJpper-Cooper,
; 81;v. v.ton, 3 A. & E. 295 Randall 7 East StoneRandall, Phillipps,

;8 235; Horner,4 N. C. dem. v. A. & E. RobsonBoe,37 MadkinsBing.
;B. & Ad. Morse v. Vt. 660.Railston, Hale,v. 723 27

side, and,on whole atsubject length,the same discussed theTappan,
Whitcher,v.above,authorities referred toin addition to the Whitcher

Abr.,2; ; E.;H. Par. on Con. 200 1 Rol. Tit. Arbitrament49 N. 176
194; 135;Williams, 1 Abr. v. 1Colclough,4 Den. Bac. HawkinsRe

341; ;; McNearon Arb. v. 5 Cow. 197Wright,Burr. 277 Morse Wright
;251; Brinker,18 v. 1 Halst. Harker v.v. Me. Richards 307Bailey,

428; 446;Christie,v. 11 Bdivards2 Halst. Camochan Wheat.Hough,
315; 58; v.Stevens,1 v. 16 East James Thurs-Mitchellv. Allen Staveley,

164; v.; Pollard,Houston v. 9 Met. Archer William-1 Clifford 369ton,
; ; Rodgers,& 353 5 Wheat.2 Har. Gill 62 Morse on Arb. v.son, Lyle

8394; Milnes,v. East 445.Ingram

is to sustain this award.Ladd, J. think it TheWe impossible
admitand to ofof are clear and seemexplicit,the submissionterms

All betweenaccounts, claims, and demandsonebut interpretation.
& as well asDavis,on one and Conanthand,Church thefamilythe
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onthe individual in capacity,members of that whatever thefirm,
other, award,for than;are onereferred and there is no moreprovision
or for matters supposedawards orupon independentseparate separate

faceto be award on its thatembraced in the submission. The shows
it is of is, accounts,of the of theonly referred,matterspart —that

&claims, Davis.familyand demands and Conantbetween the Church
“It accounts, and demands between saidexpressly claims,theexcepts

Church beand said are to here-family separately,the Conant which
after award.”considered, and be the of a Ofto subject separate

withcourse there can that award thebe no the is coextensivepretence
submission, and no is toevidence outside the award itself needed es-
tablish that Where, all,fact. The if at did the arbitratorsquestion is,

the thus to toget them,award of the matter submittedpower upon part
?theleaving rest for further and a further awardconsideration

The is, thatplaintiff’s entirelythe matters submitted areposition
distinct and different, and theirthat the are inter­independent; parties
ests, connected;so far as and,the is in nosubject-matter concerned, way
therefore, that an award of matters isany one thoseupon independent

withoutgood to submissionreference the terms of the contract of orig­
inally and cases,concluded suchby earlyestablished the Someparties.

Cooke,as Ormeladev. 8355, case,Oro. Jac. Coke 98, may giveBaspole’s
some countenance to that the submissionthe idea unless expressly

”“makes conditional,it ofita the award all mattersbe embracedquod
in the submission, an award be But noonlyof suchpart may good.

state,doctrine was contraryever in this and the seemsadopted quite
to be Brewster, Melvin,settled in v. N. 2849,14 H. v.Varney Quimby

H. 263,N. 26,Whittemorev. 2 N. and v. 20Whittemore, Scovell,H. Tudor
N. H. 171. The cases and authorities to byreferred the defendants’ coun­
sel, as well as andsome of those cited for the others thatplaintiff,
might be itadded, were show that thenecessary, quite conclusively
weight of modern is in the same direction.authority The cases gen­

iterally the true theput of intention of the asupon ground parties,
shown a fair submission;construction of andby of the contract the
only is,attached to what is known as the ita clausesignificance quod

athat such clause in the showsvery clearlyinstrument the intention
to be all in bythat matters submission shall be decidedcontained the
the arbitrators. But if thefairlysuch intention wholeappears upon
instrument, read and it makes no difference whethertogether,construed

Randall,contains this of Randall v.it clause or not. The case 7 East
81, onlyrests for the condition inplainly ground,the same thereupon

“ inwas,the bonds so as the said award made andwriting readywere
12th of Lordyetto be delivered to the on or before the May;”parties

Ellenborough ita thesaysthe of the clause. Hethis effectgives quod
ita shouldconditional, theyto the arbitrators wasauthority given quod

day.a conditionby onlyarbitrate these matters certain Theupon
day;a and the fur­was, bythat award should be certainexpressed the

in thether condition it of all the matters containedthat should be
offound and the bondswas in thesubmission, general import purpose
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That case canand tlie of the as therefrom.gatheredintention parties
from toBut, stoppingbe the withouthardly present.distinguished

the or to-com-effect,examine which are numerous to samethe cases
a view,such countenance to differentmayment as toupon appear give

All thethe reason of the seems to me conclusive.thing quite power
theof from the It is the ofagreement-arbitrators comes submission.

tribunal, what-that not the but clothes them withonly createsparties
au-certainlyto act. It follows unlessauthority that,ever havethey

found of sub-to make awards is to be in the contractthority separate
initmission, it-does not exist. be conceded that the partiesSuppose

matterscase into their of submission independentthe deedpresent put
to and to made the subjectwhich be heard beought separately, ought

? court mustof several awards: what follows tlioCertainlyseparate
bedo,of what did and not wouldtheydetermine the effect whatlegal

orthey done, mightthe else which to havesomething oughteffect of
con-words, giveIn court mustmore have done. other theproperly

itis,it tostruction to the contract- of submission as applyingwritten
And true thatusual rules of while it is doubtlessthe interpretation.

to weaward,is to be made anevery reasonable intendment support
in mind normust at same time bear that neither the arbitratorsthe

for or one theythe court can make a new contract the changeparties,
have made for themselves.

in-ofwhere is anthen, submission,at this the evidenceLooking,
or thanawards,for for moreparties separatetention the toby provide

? a as of its asexamination, languageaward careful wellone Upon
to fail to discoverrelates,of the which it we anythingsubject-matter

a canfrom which such be inferred.purpose
effect, into that as several of theThere is no express provision

counsel, nor isbyto have thecases which we been referred defendants’
or sug-on the of the submission that evenimpliesthere faceanything

to makemightsuch a be Ifpursued. authoritythat coursegests
itarbitrators thisbyawards is conferred the paper,separate upon

thatto if not to frame onedifficult,would be wouldimpossible,seem
anby insertingthe same except express stipulationnot give power

award,is that be oneit. But the rule there shall butgeneralagainst
Noon & et369,that and final. Morse Arb. Awd.and entire seq.

in favornecessary, argumentever notherefore,such beingstipulation,
drawn fromcontended for the can bebyof the construction plaintiff

its here.absence
a view toof the submission withIn theconsidering subject-matter

construction, tothe ofits true offer the plaintiff proveascertaining
thatbe into the account. The mostfacts should takenperhapscertain

is, controversy,that matters ofshow several independentthese-facts
interests, wereclaimshavingand several distinct andparties separate

ifin it wereNow,and included the same submission.joined together
notwereinstrument whether awardsseparatedoubtful the itselfupon

mat-thatthetherein, separateintended and for circumstanceprovided
bein doubtlessand were embraced it wouldters independent parties
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to more or less in what the meantweight deciding byentitled parties
used, such fact could allowed thethe no belanguage they although
into didthe contract what the notparties placeeffect of importing

theynor the of have usedthere, changingof sense the words toplain
meaning.theirexpress

instrument;is,But the no suchtrouble doubt arises theupon reading
its is doubtful nor inneither The lan-language ambiguous. parties,

construction,admits of but onewhich bound deedguage bythemselves
to those distinct andrefer concerns were distinctindependent they(if

all atand once arbitrators,to the same board of andindependent)
thereon; so,to abide their awardseverally and thisagree being the

a or of their aprobability improbability thingsuch be-priori doing
of consequencecomes no whatever.

It toimpossible, however,seems read the submission without being
toinclined the belief thatstrongly when the made it they did,parties

in understand and intend what theirfact, just deed legally imports,
there was some referred,that connectionnamely, the mattersbetween

parties, whichand between the made it and that wholetheproper right
singleshould be the of asubject andsubmission, to be tried awarded

together.upon
be admitted,Should it even hasas been that thesuggested, purpose

may have to defraud thebeen creditors of & Davis,Conant by provid-
wherebyaing way the balance due that firm from the Church family

in ofmight be a debtpayment private due toapplied from Conant the
ofthe thefamily, matter iscomplexion not court canchanged. The

a goodno more substitute submission for one that is tainted with fraud
and andillegality, bad,therefore than for one that is Eachgood. prop-
osition alike involves the ofmaking a new contract for parties,the as

ofas the oneabrogationwell which they have made for themselves.

Some doubts were at first entertained as to the effect of the exten-
forsions of time amaking award,further agreed to by the defendants

after the first award was Thosepublished. extensions are three in
number, written on the back of the original submission, and signed by

ofthe trustees the Church family on of defendants,behalf the the
same as the submission. The last is dated,not and is as follows:
“ makingfor aThe time final isaward hereby extended to October 1,

Ulysses1872. Signed, Dowe, Administrator. [h. s.]
Dyer,Orville L. S.]Trustees.John Bradford, L. S.]

The extensions are similar.prior The is notquestion really simply
whether this can be asregarded a waiver of toobjections the sufficiency

alreadyof the award canmade, but whether it be allowed the further
effect of a new and thatindependent the same shallengagement be

an award,as even nogood though further were had andhearing no
further theaward made matters inupon other embraced the submission.

We are satisfied, however, that thisquite consideration, cannotupon
Itbe so. is means clear the onby defendants,no the publicationthat
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further,have to onaward,of not declinedmight proceedtlie partial
thethe that the award was not entire and coextensive withground

time mak-that an to extend the forso, agreementsubmission. If be
asa and final doubtless be construeding might fairlyfurther award

an undertakinga of that But to hold that it implieswaiver objection.
nothat the award made shall be evenalready thoughpartial good,

made,no final ’would giv-further were had and award ever behearing
the ofit an which could never entered mindsing clearlyeffect have

and which tothe there is in the transaction warrant.nothingparties,
theWe doubt that it was the of both thatcannot understanding parties
fur-was aof the award made onvalidity already procuringdependent
andther and final award all the in the submission,matterscovering

that were to in that view. Theagreedthese of timeenlargements
tois, that,conclusion the facts which the offeredplaintiffadmitting

and there must bemaintained,to be the action cannot betrue,prove
theJudgment defendants.for

Gordon v. Gordon.

face,B,brother,A deed absolute on itsconveyed byLand to his abywas
BAa a when shouldparol agreement reconveyance paybut with for

and in theliabilities,certain debts and A continued the ofoccupation
deed,same thereon.the after as before thepremises, improvementsmaking

of said the life-The debts and liabilitiespart duringwasgreater paid
theB; but B atime of died without executing reconveyance, leaving

his the adminis-widow. withbydefendant Subsequently, agreement
A over the due the to thetrator, balance estatepaid according parol

B, thewith and received an deed of premises.administrator’sagreement
a thatarrangement, verballywas to this andparty promisedThe widow

carried would release her ofit was out she execute a of rightwhen
ina bill to her from herOn restrainequity brought enforcingdower.

court,in the ourheld,dower it under statutesclaim to was thatprobate
barred,dower not or musther of was lost and that the injunctionright

be denied.

Equity. The bill thatIn the Williamalleges plaintiff, Gordon, on
lateday December, 1863, brother,the 15th of to hisbeing indebted

L. andGordon, executed delivered to him a deed ofHenry warranty,
bill;form,in of certain real incommon estate the that saiddescribed

fordeed was the ofgiven a debt which thepurpose securing plaintiff
L.said Henry Gordon,owed and other claims and against.demands

the said L.Henrywhich the then assumed toGordonplaintiff, pay,
and the andunderstandingwith that when saidexpress agreement,


