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The charter of the city of P. empowered the mayor and aldermen for suf-
ficient cause to remove constables and police officers. By a vote of the
mayor and aldermen, the plaintiff, a constable and police officer, was
“suspended from duty on the police,” and from that time was not per-
mitted to perform the duties of the office, although was ready and of-
fered to do so, until he was afterwards reinstated. Held, that he counld
not recover for services during the period of his suspension.

AssumpsiT, to recover for the services of the plaintiff, Charles W.
Shannon, as a constable and police officer, from July 7, 1870, to
December 15, 1870.

By consent of the parties the case was tried by the court, and the
following facts appeared in evidence or were admitted: The plaintiff
was duly appointed a constable and police officer of Portsmouth, on
January 13, 1870, and gave bond as prescribed by law, and served in
that capacity until July 7, 1870, when he was notified to appear before
the mayor and aldermen to answer to charges verbally preferred against
him, and did appear, and was heard, and then the mayor and aldermen
passed the following vote: ¢ Voted, That officers Shannon and Maloon
be suspended from duty on the police. Agyes, 6; nays, 2.” It did not
appear that the defendants served on the plaintiff any notice of this
vote. The term ¢ duty on the police ” embraced the duty of the plain-
tiff as constable and police officer. The defendants offered no testimony
as to the cause of suspension. The plaintiff’ was at all times ready to
< continue in the discharge of the duties of his office; but the city mar-
shal from that time refused to permit him to do so, until December 15,
1870, when he was reinstated by the following vote of the mayor and
aldermen: ¢ Voted, That Charles W. Shannon, watchman, constable,
and police officer, be reinstated.”

The plaintiff offerced to prove that there was no sufficient cause for
his removal or suspension, to which the defendants objected ; and the
court, subject to the plaintiff’s exception, excluded the evidence.
Thereupon the court found a verdict for the defendants, which the
plaintiff moved to set aside.

Goodall and. Marston, for the plaintiff.
W. H. Hackeit, for the defendants.

Lapp,J. Full and exclusive power, for sufficient cause, to remove
constables and all other police officers, is expressly conferred upon the
mayor and aldermen by the charter of the city of Portsmouth. Laws
of 1849, ch. 836, sec. 18. 'We need not inguire, therefore, what their
authority in this respect would have been without such a provision.
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184 PAGE v. BREWSTERS. [Rockingham,

It does not seem to require any argument to show that the power to
remove must include the power to suspend—Dillon Mun. Corp., seec.
151 n.; and that being so, it follows that the plaintiff was, in fact and
in law, suspended from the duties of his office from July 7, 1870, the
day of the hearing and first vote of the mayor and aldermen, to De-
cember 15 of the same year, when the vote was passed reinstating him.
This suit is assumpsit to recover for the services of the plaintiff during
that period, while he was not permitted to perform any services by rea-
son of his suspension. We think it is clear he cannot recover. It is
true, the plaintiff offered to show that there was no sufficient cause for
his removal or suspension. This was an offer to show that his sus-
pension was unjust, or, perhaps, illegal. But the difficulty is, this is
not a proper proceeding to try that question. If the validity of the
suspension is disputed, the plaintifi’s.remedy must be sought in 2 pro-
ceeding for that purpose, which will put the legality of the acts of the
mayor and aldermen directly in issue.

" The idea, that suspension from an office of this sort does not carry
with it the consequence that compensation for performing its duties is
suspended also, cannot be sustained. Were that so, suspension in such
cases might assume the character of a gratuity or reward instead of a
punishment, and might thus be made the instrument of public mis-
chiefs of a very serious description. The exceptions must be overruled.

Judgment on the verdict.

Paaw, Avw'r, v. Brewsters, Ex’rs.

An agreed case, expressed to be “for the purposes of this suit,” is an ad-
mission of the facts therein stated, not only for the purpose of determin-
ing the questions of law raised by the case, but for any and all subsequent
proceedings to the close of the suit, and may be given in evidence to
the jury unless the intention of the parties otherwise appears from the
case.

An application to discharge a case agreed, or to relieve a party from its
operation, is addressed to the discretion of the court, and will be exer-
cised only when it is made clear that it is necessary to prevent injustice.
Much less will the court exercige its power to afford such relief to the
party asking it who has been guilty of laches, when it appears that it will
do injustice to the opposite party, he having been guilty of no laches,
but has relied in good faith upon using such agreed case as an admission
by the other side of the facts therein stated.

C. W. B, being indebted to his sister H. B. in the sum of $1,500, gave her
a writing, by the terms of which he promised to pay her « during her
lifetime $90 per year semi-annually, being the interest at six per cent.




