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toto to show that theany powerIt docs not seem require argument
sec.Mun. Corp.,must include the toremove power suspend —Dillon

n.; andso, was, in factit the151 and that follows thatbeing plaintiff
the7,1870,fromlaw,in from the duties of his officesuspended July

to De-aldermen,and first andday mayorof the vote of thehearing
him.reinstatingwas15 of same when vote passedcember the theyear,

duringof theThis suit is to recover for the servicesassumpsit plaintiff
rea-bynot servicesanythat while he was topermitted performperiod,
It isthink it he cannot recover.son of his We is clearsuspension.

forcausenotrue, the offered to show that there was sufficientplaintiff
his sus-to thathis or This was an offer showsuspension.removal

this isdifficulty is,But theor,waspension unjust, perhaps, illegal.
validity of thenot to that If thea .proceeding try question.proper

athe insought pro-is bedisputed, plaintiff’s.remedysuspension must
ofacts thefor that which will the of thelegalityceeding purpose, put

and inmayor aldermen issue.directly
carryidea, does notfrom an of this sortThe officesuspensionthat

duties isitsit that forwith the consequence compensation performing
so, in suchalso, cannot be sustained. Were thatsuspended suspension

of ainsteadcases assume the character of a or rewardgratuitymight
mis-ofand thus be the instrumentmight publicmadepunishment,

must be overruled.of seriousvery exceptionschiefs a Thedescription.
the verdict.onJudgment

Ex’rs.Page, Brewsters,v.Adm’r,

suit,” an ad-case, isof thisAn to be “for theexpressedagreed purposes
stated, determin-the ofof the facts therein foronly purposemission not

case, and allby subsequentraised the but for anythe of lawquestionsing
toin evidencesuit,the of be givenclose the mayto andproceedings

thefromthe intention of otherwise appearsthe unless thejury parties
case.

itsa froma or relievedischarge partyto case toagreed,An application
exer-court, beis to the and willaddressed the discretion ofoperation,

it tonecessary prevent injustice.when it is made clear that isonlycised
reliefthe afford such toless will court exercise its to theMuch power

laches, thatbeen of it it willappearsit who has whenasking guiltyjiarty
of nothe been laches,do to heinjustice opposite party, having guilty
anrelied in case as admissionbut has faith suchgood upon using agreed

thethe other side of facts thereinby stated.
$1,500, herB., indebted to his insister H. B. the sum ofbeing gaveW.C.

“ herthe terms of he to herby pay duringa whichwriting, promised
$90 yearlifetime the interest at six cent.semi-annually, being perper
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of $1,500, to be herprincipal to when she re-paid personally may—tlie
it, to no otherbut This bind heirs inquire person. obligation will my

decease,case of and release them from hermy any obligation beyond
lifetime.”

B., H. B. half life,$45W. to diedpaid everyC. hishaving year during
4, his executors continued to half-1888. makeAugust Subsequently

her,$45of to until and including 1,1869.eachyearly Onpayments July
9, 1869, in to her demand forwritten theAugust response ofpayment

8393.50,81,500, her 1,the sum of and ontheyprincipal paid January
833.20,1870, her the then dueinterest the remainderthey paid being upon

1870,12, aMayof the afterprincipal sum. further demand onmaking
that the duefor balance said H. B. died. Theday upon writing, executor

H. againstof B. an the executors of O.brought action W. B. to recover
trialsaid balance. the the defendants offered toTJpon prove that(1)

H. in her lifetime theB. admitted that waswriting given for money
her, lost; held,B. for and which waswhich C. invested thatW. the—

immaterial;evidence that H. B. admitted in herwas lifetime(2) that
sum,she was to call theany partnot for of unless itprincipal was nec-

for her that the evidenceessary wassupport; held, inadmissible, because—
it contradicted the that withinwritten 48 hoursagreement; (3) preced-

B.,the of that ifdeath C. W. she L. B.ing W. wouldagreed agree to
§90 lived,herpay so as she she wouldper year surrenderlong said

and that said W. B. did inadmissible,L. sowriting, agree; because—held
it sets nude andalios,a inter because it wasup agreement never executed
on either the of $393.50,that executor C. W. B.part; paid her(4)

9, 1869, $1,500, inAugust of said sum of considerationpart of which
she that she not call for more of saidany sum;—wouldagreed principal

inadmissible, itheld because sets verbal releasea without considera-up
tion; B., $393.50,said ofthat H. afterimmediately payment asked(5)

of the ofB., B.,the of Mrs. O. W. one executors C.forgiveness W. for
notdemand,said and that she would call for fur-promised anymaking

interest;ther said than the inadmissible,sum becauseupon writing —held
consideration;a that H. B.it sets verbal release without was notup (6)

12, 1870;the ofof sufficient to make demand that thecapacity May
hers, but made one G. G. B. she wasbysame was not was when dying;—

to fiximmaterial; first demand was sufficient theheld that the liability
the defendants.of

non ofde bonisGalvin administrator theAssumpsit, by estatePage,
and G.MaryBrewster Brewster,Harriet Brewster Lewis W.againstof

note ora writtenBrewster,of founded ob-uponexecutors Charles W.
which isBrewster, recited 52bymade and Charles W.signedligation
Page hascommenced,H. 58. GalvinN. Since the suit was been ap-

yol. liy. 12
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Brewster,de ofadministrator honis non of the estate Harrietpointed
deceased.

”“Questions at the Octoberof were raised an caseby agreedlaw
N. 52. Theis 52 H.1871, plain-term of this whichcourt, imported

for thethe counselbytiff offered said case wasagreed signed(which
andon 53in evidence. The case is pagesrespective parties) printed
Theargument.52 N. be used in54, H., but the caseoriginal may

”“ ruled that it wasevidence,in andagreedcourt admitted the case
thebe truth of factsto received as an admission the of theby parties

thistherein To the defendantsrecited. excepted.
tocontinuance,for in enable•The defendants then moved a order

as evidencethem to obtain an caseagainst using agreedtheinjunction
cause, allegedon thethe trial of this ofupon ground surprise,—the

term,at the Octobersurprise that the defendantsbeing, claimed)(as
ruled as1872, agreed incompetentthe out the casejudgepresiding

term,followingand the atevidence, Aprilthat thepresiding judge,
rul-bothruled in way;the same and the submitted'toplaintiff having
saidin thatactingthe the beliefings, upondefendants were justified

tothey onlycontended made and intendedagreed case was(which
ifevidence, andof would insettle not be offeredpoints law) again

the aboveoffered, it ruled Thethat would be out. deniedplaintiff
alleged facts.

toofferedThe court overruled the motion. The thendefendants
lifetime, that theBrewster,Harriet in her admittedprove that(1)

forinvestedmoneywas for which Charles W. Brewsterwriting given
lost; in her life-her, and that said admittedwhich was Harriet(2)

sum,time unlessthat not to call for of theanyshe was part principal
hoursit was that forty-eightfor her withinnecessary support; (3)

agreeddeath of Charles W. the said HarrietBrewster,thepreceding
soyearthat if would to heragreeLewis W. Brewster perpay $90

and that saidlong as she she would surrender saidlived, writing,
ofBrewster,didLewis that when Lewis executoragree;so W.(4)

Charles W. the said Harriet sum endorsedBrewster, moneythe ofpaid
of1869, Harriet,on said in the said in considerationAugust,writing

she call of thesaid that would not foragreed anymore prin-payment,
immediatelysum thatwriting; Brewster,of said Harrietcipal (5)

Brewster,after said asked the of Mrs. Charles W.payment, forgiveness
anddemand,one of the of for said firstCharles,executors making

thanwritinganysaid she would call for further sum saiduponnever
the similar to other parties;and that she made statementsinterest,

said last-that not of to makesaid Harriet was sufficient capacity(6)
was bynamed and that the same but madedemand, hers,was not

G. Brewster when she wasGeorge dying.
The court the evidence the first fiverejected suggested by preceding

as and that of latterbeing incompetent, propositionthepropositions
immaterial,as and the defendantsbeing excepted.

The defendants no further to a wasoffer,evidence verdicthaving
fordirected for the which asideplaintiff, the defendants to setmoved

in the aforesaid.rulingserror
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Hatch, for tlie plaintiff.

for defendants.Frink,Hackett and tlie

inIsaac J. I. The wasSmith, agreement questionW. entered into
for for thesuit, merelyof and not case thatthe the was trans-purposes

An the offerred. into for theagreement purposes suit,entered must
mean for of lawnot the raised theonly determining questions by case,
but all tofor and the close of theany subsequent suit.proceedings

was that should beThere no inserted tlie facts consideredprovision as
thatcase,to for the of that or shouldagreed purposes they notonly be

used as usual isas evidence before the is where such thejury, intention
of suchthe It is to be that factsparties. only werepresumed agreed
to as andwere to determine the thennecessary questions raised, that
if the defendants should elect a trial such otherby jury competent

to introducetestimony as either wish would be offeredparty might for
the consideration of the It will be thatjury. hardly pretended the

untrue,facts stated or that a case haswere fictitious been presented to
the certainlycourt. The court would not such aencourage practice.

Wilson,Austin v. Mass. 205.7
That counsel can enter into which willagreements be held to be

conclusive evidence of the facts to is wellagreed settled. Alton v.
520;2 N. v.Gilmanton, Co.,H. Burbank Insurance 24 N. 552;H.

390;Goodrich v. Eastern R. 38 N. Gr.R., H. 1 Ev., 27,secs. 186.
Such admissions are those in ease statedmade a for the ofopinion the
court. Ib., sec. 205.

“But an willcase be if it isagreed discharged made to appear that
accident, orthrough fraud, mistake, themisapprehension case embraces

exist,matters which did not or notdoes contain facts which did exist
at the and transfer,time of the and whichagreement were material to
a determination of the of therights parties.” v.proper Wells Iron

; Pierce, 448 N. H. 526­ v. Met. 480. But theCompany, Gregory power
“to set aside an case will exercised with greatbe careagreed and

caution, and be that the case isonly upon strong groundapplied not
it, andwhat the to make thatintended the result hasparties been

fraud, accident,about or mistake.” v.brought by 14Heywood Wingate,
N. H. 76. an addressed toSuch is the discretion ofapplication the

andcourt, an exercise of theirextraordinary powers, which canrequires
be it is clear that it isallowable and when madeonlyproper necessary
to But it unusual to set aside a case forisprevent injustice. very the

of aa to new trialpurpose party remedy upon anyenabling mistake
lie discovers he has made in relation to the law to hisapplicable case,

trulyfailsit is not that the case to statesuggestedwhere theespecially
trial so far material to thetheyoccurrences the as are pointsupon

23to v. N. H. 119.designed Huggins,raised. Richardsonbe
is offered,The affidavit which the defendants’ brief weaccompanies

“for of that there was someshowingthesuppose, accident,purpose
” ofor on the their counsel at themistake, timemisapprehension part
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should therefore be relievedwas and thatsigned,the agreement they
from its effect.

in the on both sides areIf all the and statements briefsevidence
isto hold that there no suchus, pre-before we are compelledproperly

towill entitle the defendants relieftestimony againstof asponderance
in It is not that thethe of the case evidence.agreed pretendeduse

It enteredfraud or wasmisrepresentation.was obtainedagreement by
Counsel of andby large experienceinto on behalf of the defendants

to come fromfor an case seems haveTheability. agreedproposition
counsel, was submitted forThe as drawncase, byhim. the plaintiff’s

it,had to and amendedHe full examine1ns consideration. opportunity
fail that said orin to discover wasanythingit some Weparticulars.

to thecan be attributedany plaintiff.done faultwhereby
the force-the counselBut, misapprehendedthat defendants’assuming

such or at-the and that there was accident mistakecase,of agreed
court,from the before ex-its as would call for reliefexecutiontending

wouldto how the inthat we feel bound inquire plaintiffercising power
shouldleft; fault,if the is without he notbecause,that becase plaintiff

the It isto for the mistake or of defendants.negligencemade sufferbe
witnesses, whom factsby by importantthat theclaimed the plaintiff

diedcould been have sincein the have proved,contained agreement
isofonlyand that the the defencemade, hopethe wasagreement

trial; and this is not deniedbe at athat these facts cannot now proved
the defendants.by

heterm, 1871,'claims at the October was pressingThe thatplaintiff
facts;trial; to theagreefor offered uponthe case that the defendants

and a trial be-agreement, preferredto anythat the plaintiff objected
or other-bylose his witnesses deathmightcause he heapprehended

that assuredof their his counselwise, and spoke taking depositions;
trial,necessitythe of a as thehim the wouldagreement supersede

forever;be that he thereuponfacts once would establishedagreed upon
notified that the plaintiffand the defendants’ counsel wereassented,
terms;no thatto waive a tidal other theupon plaintiff’swould consent
if it tohe hadagreement supposedwould not have thesignedcounsel

in have beenand facts stated the case couldthat therevocable,be
as claimed thetime. the facts to beAssuming by plain-at theproved

from this agreedit is manifest the can be relievedtiff, that defendants
as there wasat and inasmuchthe of theonlycase expense plaintiff;

asbut, the contrary,on his onfraud, mistake,no or negligence part,
door negligence appear,the defendants are of whatever lachesguilty

case.motion thedischargewe are to their tocompelled deny
to theone addressed purelyII. motion a continuance wasThe for

cause, cannot be revised.of the anddiscretion the who triedjudge
to properlyIII. offered wereproveThe facts which defendantsthe

rejected.
Brewsterfinds that Charles1. The first is case W.immaterial. The

his prom-writingindebted to Harriet and the containsBrewster,was
agreementIfit. thisto her the money may requireise shepay when
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been,had and in this Charles W. Brew-given, investing moneynever
instructions, her,ster had or his had byfollowed her acts been ratified

him.she could have the of His her themoney givingnot recovered
other thanany theoryor cannot bewriting agreement explained upon

it andhe liable to her for the But boundmoney. having giventhat was
ithimself to he is bound to its ofterms,to ispay according andpay,

no if the indebtedness arose as claimed.consequence
2. The to that said Harriet admitted that she was not tooffer prove

call for of sum it was forthe unless herany necessarypart principal
was Suchsupport, evidence would contradict theproperly rejected.

written and notupon,declared was admissible.agreement therefore
The did call for theagreed money.case admits that she The question
whether andit was for her was decided thenecessary by her,support

$400had fordefendants out herpaid nearly support.
3. The offer to with W. thatprove an Brewster sheagreement Lewis

would the certain terms waswriting rejected,surrender upon properly
for the reason that said Lewis neverdouble W. with thecomplied
terms so as be ifto entitled to a surrender of the and suchwriting;
agreement made, was anwas ever it not withagreement made one

for and in behalf of Charles W. but him.acting Brewster, ofindependent
It is a nude interagreement alios.

4. toThe offer show that said Harriet in considerationagreed that
of the $393.50ofpayment 1869,of the in August, wouldprincipal she
not call for more of setssum,the a verbal releaseprincipal upany

“without isNothingconsideration. better settled than that a promise
without some kind of a to aconsideration receive less insum payment
of a 424;of no v. 20greater, Willard,is effect.” Fisher N. H. Clark
v. H.Dinsmore, 5 N. 139.

5. The next offer stands the. same and cannotground, beupon
maintained.

6. The tooffer show that was not of toshe sufficient capacity make
the last demand was immaterial. The had fixeddemand theprevious
liability of defendants,the and no demand wassubsequent necessary.
52 N. H. 52.

The must mustbe and beexceptions overruled, there
Judgment on the verdict.


