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HamptonSouth Fowler.v.

inThe declarations of one of real estate are topossession rebutcompetent
a title or under theby them,set who made and areup person also
affirmative evidence of title in the for whom the inparty person posses-
sion declares that he holds it.

Evidence as isto confined to the declarations ofpedigree relatives of the
family.

The ancestor, deceased,declarations of a since not inparty’s possession,
nor title to the in as toclaiming premises thequestion, oroccupancy

of the are inadmissible.ownership premises,
In an clausum,action of if the returntrespass aquare jury verdictspecial

that the title to that of the described in thepart premises declaration
which the ofupon was committed in thetrespass complained was de-

fendant, he will be entitled to a verdict.general
The claimed thethat lands withinplaintiffs unoccupied the original

limits of the town of S. became the of theoriginally property
town, the title theplaintiffs town to theclaiming through locus

Held, that to this claim itin rebut wasquo. admissible for the
read indefendant to evidence extracts from the town records that cer-

tain other lands by commoners,were owned andunoccupied to read
from said records the lists of certain persons designated as commoners

and lands,or as such entitled to certain someproprietors, of said extracts
no reference to the locus in as admissions thehaving quo, by town that

inthe title to the lands in thewas commoners underdispute whom the
defendant claimed.

verdict,anthe return informal the answer of thejuryWhen foreman to
theythe court as to what intended to includeby in theirinquiries ver-

dict, made in of the andwhole without frompresence panel objection any
will be taken as the of theanswerjuror, jury.

clausum.Trespass, quare
is 52 N. H. 225.This the case reported

to land in the writ in itbeingThe title the described dispute, ap-
Thomas for a timethat one Souther along occupied smallpeared

of described and lived in a small house nearthe premises, theportion
itsouth-western thereof: was claimed the defendantby thatpart

anSouther held under the and of ancestor oflicense thepermission
to that isdefendant. The offered Souther(1) plaintiffs prove long

and there,and that while hedead, livingsince theupon premises made
held under the and denied rightsdeclarations that he the ofplaintiffs,

ancestor; was overruled.the defendant’s but said offer The(2) de-
the was tofendant, the of inagainst objection plaintiffs, permitted put
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Fowler, toEbentlie of Oliver and Richardtestimony Eowler, Eaton,
heEowler,that one to them thatthe effect Jacob now dead, declared

of Getchell,was the Samuel said Getchellgrandson (whoone and that
of within the limitsSalisbury,the defendant claimed was a commoner

located,of constituted,which as weretown, anciently the premises
and as such an in with of the settledowner, others,common premises)
and in likelived on the and thepremises; defendant was permitted

in thatdefendant,manner to the Richard theEowler,ofput testimony
andthe said Jacob Eowler out a theonce premises,pointed place upon

said it told Samuelancestor,was the him histheywhere thatplace
inlived. the locus wasGetchell, The claimed that(3) plaintiffs quo

until and offeredMassachusetts,of the inpart Salisbury1740 town of
of laws show that thebyevidence the of Massachusetts totending

becameof that its limitstown the land withinincorporation unoccupied
• landthat the samethe of the defendanttown. The claimedproperty

Salis-to ofcertain called orbelonged persons, commoners proprietors,
; of thetobury and, that, was, plaintiffs,prove against objectionthe

records, showingto read in extractspermitted evidence, from the town
Salisburyof to aboutassignmentthe certain common inother lands

in lists ofindividuals and records cer-sixty to read saidcommon, from
such,as en-and,tain as ordesignated commonerspersons proprietors,

lands, toto no referencehavingtitled certain some of said extracts
is a tractlargethe locusin The close described in the writ(4)quo.

of ocean,bounded on theland, river, bythe north eastby Hampton
south river, embracingthe state and theby line, bywest Blackwater

a half backextendingabout one and miles in of andsea-coast,length
to the Blackwater.half a mile ofabout the marshes upon marginthe

in themselvesThe offered evidence show titletending toplaintiffs
the erection ofto close. of wasthe whole The complainedtrespass

the eastern borderbuildings defendant,two small & the on(A byB)
evidence tend-of near ocean. Thethe the defendant offeredpremises,

intitle or an undivided in the whole premisesto show interesting
evidence,offeredhimself as a descendant of one Jacob HeEowler.

also, greaterthat Jacob Eowler enclosed a much theby portionfence
The fenceadversely.inof the and held the samepremises dispute,
in generalthis of the describedenclosing large portion waspremises

a mile inthanthe defendant’s as moreby extendingterms witnesses
as runningandmarshes,the western borderalong by thelength
ends,south thereas far at the andbut not as the sea northtowards

in dispute.the ofno fence on theeasterly marginbeing premises
which the dis-concerningadmitted that the buildingsThe defendant

fence,is not enclosed otherwise than before-mentionedbywere thepute
fromwhich at a considerable distance the same.was

of thesituationchalk thefollowing sufficientlyThe will illustrate
• B the buildings,AThe dotted lines fence,therepresentpremises.

tres-allegedthethe and maintenance of whicherection constitute
pass.
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on the trial mayand used be used inchalksThe plans argument.
following verdict,the signed byThe returnedjury their foreman:
in favor offind a verdict“The Richardjury Fowler’sestablishing

enclosure, and allowing Southto liis large Hamptonclaim to hold a
theWhereupon plaintiffsto remainder.” movedclaim the that a gen-

in their favor. Butbe the courteral verdict entered inquired of the
tothe intendedjuryor not includeforeman whether the place occupied

as beingJacob Fowler withinof thebuildingstheby large enclosure;
consultation with hisanyforeman,and the without fellows (who were

no answered in theand dissent),expressed affirmative.present Where-
a verdict ofgeneral notthe court directed toguilty beupon entered,

form and signed bytowas then reduced the foreman;which to all
The ofquestionsthe law thusexcepted.which plaintiffs raised were

reserved.

for theHatch, plaintiffs.

for the defendant.Gcoodall,Hrinh and

J. The ofpossession Souther,Isaac W. Smith, unexplained, would
of in himself. Inbeen title the ofhave evidence absence toproof the

to andwould be hold claim forcontrary, he presumed himself. But
his the act of shows hedeclaration, accompanying possession, that held
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for onlyfor himself but the Such are notplaintiffs.not declarations
them,rebut a title set or the whoup byto under madepartycompetent

of inbut are affirmative evidence title the for whom theparty person
that he it. v. N. H.in declares holds 23possession Bradley Spofford,

cited; 151,and Putnam N. and au­authorities 52 H.446, v. Osgood,
thorities Such declarations are held as of thecited. admissible part

;Woodward,46 N. H. 1 Ev.,res Bell v. 315­ Gr. sec. 109.gestee.
land in infinds that the the writ wasThe case described dispute,

close in Itwhich that the whole was is not cleardispute.means
fence,ofany partSouther the within theoccupied premiseswhether

not,did as claimed the inbybut that he defendantassuming argument,
trial heldit that at the the defendant claimed that Southeryet appears

ofand the defendant’s Thepermissionunder the license .ancestor.
is, his ancestor under claims wasthat whom hedefendant’s position

in writ, as that with-seized of the whole close described the well part
and that as of hisfence,out as within the Souther tenantoccupied

also claimed whole dec-The the close. Souther’splaintiffsancestor.
to show, had a directlarations, bearing uponwhich the offeredplaintiffs

defendant; for theof the Souther denied the title of defend-the title
of as andant’s to so much the he thepremisesancestor occupied,

bore the of the defend-character of Souther’s occupation questionupon
totitle the of which apremisesant’s ancestor’s Souther occupied

evidence wasthink the excluded.wrongfullyWepart.
that defendant totendingThe finds the offered evidence show2. case

the in asor an undivided interest in whole himself apremisestitle
The of ofone Jacob Fowler. fact the descent Richarddefendant of
firstJacob Fowler it was thenbeing established, compe­Fowler from

dead,of that heFowler,to the declarations Jacob now wastent admit
Ev.,Getchell. 1 Gr. 103, 104;of Samuel sec. Waldrongrandsonthe

371; 432;Mooers v. 29 N. H. Emerson v.Tuttle, Bunker,v. N. H.4
482; v. 229 H. Johnson 86.Lawson, Big.N.White,

of Jacob SamuelFowler that his grandfather,But the declarations
Itthe should have been excluded.Getchell, premises,once lived upon

It does not that Jacob Fowlertestimony.is nothing hearsay appearbut
that theknowledge premises,had Getchell lived uponever any personal

or other mem-he his information from Getchell anyeven that gotnor
it was innor that Jacob Fowler everfamily;ber the does appearof

so far as the be inferredmaythe sameexceptof premises,possession
fromdescent Getch-the defendant of titleby bythe set upfrom claim
hisa in interestagainstDeclarations made by personell. possession

in atassumingand that Jacob Fowler wasadmissible, possessionare
in hisdeclarations, are declarations madetheymade thesethe time he

title, onlyof his wasfavor, in of his which possessionown support prima
rule recog-not comeevidence, they anyand do therefore withinfacie

thinkstatements;in the of such and wefor admissionnized the books
have been excluded.shouldthey

orig-within theclaimed that the lands3. The unoccupiedplaintiffs
the prop-of MassachusettsSalisburylimits of became thebyinal laws
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oferty tlie town. claimed,The plaintiffs through to ownSalisbury,
the locusin To rebut this claim of the itquo. wasplaintiffs, competent
for the defendant to that didshow notSalisbury claim to own the
unoccupied land, and the extracts from records,the town inread
evidence to the jury, were admissible as admissions the town thatby
these unoccupied lands were byowned commoners. It was competent
for the defendant to thatshow other common lands than locus inthe

hadquo been to commoners orassigned asproprietors, to showtending
how the common lands in that town and or,were ownéd inoccupied,
other words, as an admission theshowing by town that the title to
these lands was in the commoners.

4. This is anot writ of but isentry, Thetrespass. alleged trespass
is the erection and maintenance of marked A Bbuildings on the plan.
As the verdict,jury, by their found that of the inpart close described
the writ on which the buildings were located to the defend-belonged
ant, the defendant was toentitled a verdict of not There wasguilty.
no evidence that he had trespassed upon that of the close whichpart
the jury found to thebelonged plaintiffs.

It was forproper the court to of theinquire foreman whether the
jury included the place Fowler’soccupied by within thebuildings large
enclosure mentioned in their informal verdict, and the affirmative an-
swer of the foreman must be taken to be the answer of the whole

inpanel the absence of any of dissent hisexpression by fellows. He
only undertook to make known to the court, of,when inquired the
result they had reached in the jury room, but had failed to express
distinctly in their informal verdict.

But for error in the firstruling upon two in thisquestions presented
case, the verdict must be set aside and

A new trial granted.

Raynes Raynes& a. v. & a.

“The will of G. R. contained the : I order and directfollowingprovision
that the remainder of andmy from the deathship-yard, or marriageafter
of wife,my shall be and managed to the best for theadvantageused

benefitequal of three sons.”my Held, that this cannot beprovision
construed as the manner in it shoulddirecting which be used herbefore
death or marriage.

Evidence of a orparol direction a testator to on arequest by carry certain
business after his fordecease the benefit of his isfamily inadmissible.
The andpowers duties of under a betrustees will cannot controlled by
such evidence.

A trustee under a will (who was also one of several cestuisque wastrust)
indebted to the testator at the time of decease. inhis Whether case
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