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point of the adverse possession of S. L. Wiggin for twenty years before
1859, and for that reason there may be a new trial of that question.
The verdict is right in other respects, and therefore need not be set
aside; but a new trial will be granted on this one point, whether, between
1839 and 1859, Samuel L. Wiggin acquired the right to the premises
in question by prescription. If the defendant so elect, she can have
a new trial on that point, otherwise,
- Judgment on the verdict.

At the trial term the defendant did not elect a new trial, but judg-
ment was rendered on the verdict for the plaintiff.

Srare v. Havrey & a.

An indictment charged the respondents with a conspiracy to charge B.
with having made a felonious assault upon one A.IH. (one of the re-
spondents), with intent the said A, H.,, at, ete., feloniously to ravish and
carnally know. The proof was of a conspiracy by the defendants to
charge B. with having seduced and committed -the crime of adultery
with the said A. H. Held, that the variance was fatal, and that the
indictment was not sustained by the proof.

This was an indictment against Albert Hadley, Abbie Hadley, and
George T. Wentworth.

The material part of the indictment is as follows: ¢ Did conspire,
combine, confederate, and .agree together to charge and accuse one
Bernhard Baer, that he had then lately before made a felonious assault
upon the said Abbie Hadley, with intent the said Abbie Hadley, at New-
market, in the county of Rockingham, in the state aforesaid, feloniously
to ravish and carnally know, by force and against hier will, with intent
unjustly to obfain and acquire to them, the said Albert Hadley, Abbie
Hadley, and George T.Wentworth, of and from him the said Bernhard
Baer, divers sums of money for compounding the said pretended feloni-
ous assault so falsely, wickedly, and maliciously charged on him as
aforesaid, to the great damage of him the said Bernhard Baer,” ete.

The state offered no evidence tending to prove a conspiracy o charge
Baer with a felonious assault as set up in the indictment, but the evi-
dence did tend to show a conspiracy to charge him with having se-
duced and committed the crime of adultery with the said Abbie Hadley.

The question was reserved whether the indictment was sustained by
the proof.

Copeland, for the defendants.
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The offence charged in the indictment was not supported by the evi-
dence. “A descriptive averment in an indictment must be proved as
laid.” State v. Copp, 16 N. H. 212; State v. McCoy, 14 N. H. 364 ;
State v. Canney, 19 N. H. 138 ; State v.Clark, 28 N. H. 429. <« All the
circumstances alleged must be proved ;” ¢ for they are all made essen-
tial to the identity.” 1 Gr. Ev., sec. 65 and cased cited; 1 Stark. Ev.
874. TUpon an indictment for stealmo a black horse, the indictment
failed, because the evidence-did not shoW, etc., the horse stolen to have
been black. “In an indictment for stea]ing a bank-note, if the in-
dictment state the name of the officer who'signed the note, it must
be strictly proved.” Crescent’s case, Russ. & Ry. 14. “In an indictment
for resisting an officer of customs, if the officer be improperly de-
seribed, the ‘defendant must be acquitted.” U.S.v. Phelps, 4 Day 469 ;
Com. v. Harley, T Met. 506. The court held that evidence of a conspir-
acy to defraud the public generally would not support an indictment of
a conspiracy to defraud one March. State v. McCoy, 14 N. H. 364 ;
State v. Copp, 16 N. H. 212 ; State v.Canney, 19 N. H. 188; State v.
Clark, 23 N. H. 429 ;—see Com. v. Harley, T Met. 506, Oonspuacy to
cheat March was not sustained by evidence of conspiracy to cheat the
public generally. 1 Gr. Ev., sec. 65.

Attorney- Qeneral and, Solicitor, for the state.

SareenT, C. J.  In’State v. MeCoy, 14 N. H. 864, where the indict-
ment charged the respondent with stealing the property of one Prentiss,
and Prentiss testified that the property stolen belonged to himself and
his partner—held, that the prisoner was entitled to a verdict. In State
v. Copp, 156 N. H. 212, 216, it is held that no allegation which is de-
scriptive of the identity of that which is legally essential to the claim
or charge can be rejected,—in other words, that descriptive averments
cannot be rejected, but must be proved as alleged; and see numerous
cases cited.

The principle that applies to surplusage is, that whele the averment
may be wholly omitted, without affecting the char ge against the pris-
oner and without detriment to the indictment, it may be treated as
surplusage.

In State v. Canney, 19 N. H. 185, the charge was breaking and en-
tering the store of one M., and in the shop aforesaid did commit lar-
ceny. Held bad on demurrer.

State v. Clark, 28 N. H. 429, was an indictment for.fraudulently
altering the assignment of a mortgage alleged to have been made by
one Burnham to Noah Clark, which assignment was alleged to be
signed, sealed, and witnessed by two witnesses, and duly and legally
recorded, etc. Held, that though the recording of the assignment need
not have been alleged, yet being alleged, it must be proved.

In this case, the gist of the offence is the conspiracy, and that must
be proved, or the indictment fails. Bub the evidence tended to show
that there was a conspiracy, but not to do the thing charged. The
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charge is of a conspiracy to charge Baer with a ¢“felonious assault upon
A. H., with intent the said A, H. then and there feloniously to ravish
and carnally know, by force and against her will.” The conspiracy
proved was, to charge Baer with having seduced and committed the
crime of adultery with said A. H. The offence which they were
charged with eonspiring to commit, and the one which they were
proved to have conspired to commit, are entirely different, and that
being a material averment must be proved as laid, .Under this charge
the respondents could have no notice to prepare to meet such a charge
as was proved ; their offence was not fully and plainly, substantially and
Jormally, described to them. The conspiracy was charged to be for one
purpose, and proved to be for another, This is a variance in a material
averment.
In Commonwealth v. Harley, 7 Met. 506, the defendants were indicted
for a conspiracy to defraud A., but the proof was of a conspiracy to
“defraud the public generally. Held, that the proof did not sustain the
indictment. So in the case at bar, the variance between the allega-
tion and the proof was fatal, and the indictment was not sustained by
the proof,
Case discharged.

‘WoopMaN 2. W OODMAN.

Married Women— Construction of Chapter 2,342, Laws 1860.

Personal property, which came to a married woman by will of her father
after the act of 1860, upon her dying intestate before her husband, did
not vest in the hushand according to the provisions of section 7 of the
act of 1846 in relation to married women, but remained her separate
property by force of the act of 1860, to be administered and distributed
like other property held by her to her separate use,

ApPEAL, by Annie M. Woodman against Sarah A. Woodman, from the
decree of the judge of probate appointing Sarali A. Woodman administra-
trix de bonis non of the estate of Abigail Woodman. In order to settle the
questions of law involved in this case, the parties agree to the following
facts, with the condition that they are not estopped by such agreement
if they, or either of them, shall desire hereafter to take testimony, and
settle the facts by such testimony or other evidence, in such manuner as
they might have done had such agreement never been made.

Mary Abbe Woodman, eleven years of age, is the daughter and only
child of Charles F. Woodman, who died in March, 1861. Charles F.
‘Woodman and John S. Woodman were the sons and only children of
Nathan Woodman. The wife of Nathan Woodman and the mother of




